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ACTION 

1, Against new county, for pro-rata share of old county debt; presentation of 
claim to Commissioners’ Court.—An action at law lies against a new 
county, in favor of one of the old counties from which it was taken, for 
its pro-rata share of the existing debt of the old county, as ascertained 
and certified by its Commissioners’ Court, if the Commissioners’ Court 
of the new county refuses to issue its certificate of indebtness, as re+ 
quired by the statute (Rev. Code, § 29); and it is not necessary that 
such debt shall be presented within twelve months (Ib. § 909), as re- 
quired in the case of other claims against a county.—Chambers County 
v. Lee County, 535. 

2. When action lies between tenants in common ; adverse possession and ouster.— 
In ejectment, or a statutory real action in the nature of an ejectment, 
between two tenants in common, if the defendant pleads not guilty, and 
makes a claim for valuable improvements under a suggestion of adverse 
possession (Rev. Code, §§ 2602, 2614), and claims under deeds which 
purport to convey the entire interest in the premises to his vendor and 
himself—these facts are sufficient evidence of an ouster, and dispense 
with the necessity of proving a demand and refusal before suit brought. 
Philpot v. Bingham, 435. 

Action by administrator of deceased heir, against surviving heirs, for money 
had and received.—The administrator of a deceased heir may maintain 
an action at law against the surviving heirs, to recover his intestate’s 
share of the purchase-money, received by the defendants, from the sale 
of a tract of land, which belonged to them and the intestate as tenants 
in common, and was sold before his death ; and consequently, having 
an adequate remedy at law, he can not come into equity to enforce such 
demand ; nor can he charge it, as an equitable lien, on other unsold 
lands, which he seeks to have sold for partition.— Cockrell v. Coleman’s 
Adm’r, 583. 

Against factor, for money had and received.—If a factor receives cotton for 
sale, from a lessee who has the lawful possession and a right to ship it, 
and is notified of the lessor’s paramount right to be paid his rent out of 
the proveeds of sale, at any time before he has actually paid over the 
money to the lessee, he becomes liable to the lessor in an action for 
money had and received; and although he may retain the ordinary 
commissions for making sales, and charges actually paid on account of 
the transportation and sale, he can not assert, as against the lessor, a 
factor’s lien for advances made in good faith to the lessee before notice 
of the lessor’s title.— Booker v. Jones’ Adm’x, 266. 

Splitting entire cause of action.—If a lease for three years reserves an an- 
nual rent of $500, but stipulates that it is payable in two installments of 
$750 each, at the end of the first and second years, the lessor can not 
maintain a statutory attachment on the crop for $500 (Rev. Code, § 2961), 
and an ordinary common-law action ror the residue of one of the install- 
ments, since this would be splitting up an entire, indivisible cause of 
action.— Campbell v. Hatchett, 548. 

Repeal of statute ; effect on existing causes of action.—When a statute pro- 
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hibits an act under a penalty, and a violation of its provisions is such 
an act of negligence as, on common-law principles, subjects the offender 
to a civil action for damages on account of a loss or injury thereoy 
proximately caused, the repeal of the statute does not take away or 
impair a right of action which has already accrued by reason of such 
negligence.—Grey’s Evecutor v. Mobile Trade Compang, 388. 


ADULTERY. See Crimiat Law, 1. 


ADVANCES ON CROPS. 

1. What constitutes statutory lien, and how far recitals are conclusive.—To create 
a statutory lien for advances to make a crop (Rev. Code, §§ 1858-60), it 
is not only necessary that the prescribed forms should be followed, but 
the advances must be actually made in good faith, and for the specified 
purpose; and a stranger to the contract, not being bound by its recitals, 
may show that they are untrue, and that the instrument was in fact given 
to secure an antecedent debt.—Boswell & Woolley v. Carlisle, Jones & Co. 
554. 

2. Application of money advanced.—The statutory lien extends only to the 
crops of the current year, although the instrument may purport to give 
a lien for that year and the next ensuing year; and the person making 
the advances is not required to see to their proper application, nor 
responsible for any misapplication made without his knowledge or 
assent. — Jb. 554. 

3. Title under statutory lien.—An instrument creating a statutory lien for 
advances to make a crop does not confer on the person making the ad- 
vances such title to the crops as will enable him to maintain a statutory 
action for a trial of the right of property therein; but, if it also 
contains apt words to make it operative as a mortgage, it will be suffi- 
cient.—Jb. 554. 


ADVANCEMENTS. 

1. When brought into hotchpot.—In the settlement of a decedent’s estate, 
where there is a will disposing of the entire estate, advancements received 
from the testator should not be charged against a distributee, unless the 
will so directs; but the appellate court can not, in the absence of all 
averment and proof as to the contents of the will, presume that such 
charge was erroneously made.—Coleman v. Smith, 369. 


ADVERSE POSSESSION. See Limrrarions, STATUTE OF. 
AGENCY. 

1. Sufficiency of plea in bar, negativing fault and negligence.—In an action 
against a common carrier tor the non-delivery of goods, a plea in bar, 
averring that the steamboat, on which the goods were shipped, ‘‘was ac- 
cidentally destroyed by fire, without the fault or negligence of this de- 
fendant,” sufficiently negatives negligence on the part of the defendant’s 
agents and servants. —Grey'’s Executor v. Mobile Trade Company, 387. 


ALIBI. 


1. Charge to jury, as to defense of alibii—A charge to the jury in a criminal 
case, instructing them that they ‘‘should consider the evidence of an 
alibi with great caution—that the law so considered it, because it was 
so easily manufactured, but that an alibi, when once established to the 
satisfaction of the jury, was as good as any other evidence” [defense], 
is not erroneous.-—Provo v. The State, 222. 

2. Unsuccessful attempt to prove.—An unsuccessful attempt to prove an alibi 
does not ‘‘ create a strong presumption against the prisoner,” though, 
like an unsuccessful attempt to prove any other material fact in defense, 
it is a circumstance to be weighed against him ; and a fraudulent at- 
tempt to prove a simulated alibi, sustained by perjury, will, if detected, 
be a circumstance of great weight against him.—Porter v. The State, 96. 
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AMENDMENT. 

1. Amendment of indictment.—An indictment for larceny, or for receiving 
stolen goods, may be amended, with the consent of' the defendant, in 
the averment of the christian name of the person to whom the goods be- 
longed (Rev. Code, § 4143); and the fact that the defendant objected to 
the amendment, and only consented to it to avoid being bound over to 
answer a new indictment at the next term, does not render the allow- 
ance of the amendment improper.—Ross v. The State, 177. 

2. Amendment of sheriff's return on venire, showing service on prisoner.—The 
sheriff’s return on the venire, in a capital case, not showing that a copy 
was served on the prisoner one entire day before the day appointed tor 
the trial (Rev. Code, § 4171), the defect may be supplied by amend- 
ment, when a motion is made to quash the venire on account of it.— 
Gray v. The State, 86. 

3. Amended bill in chancery.—An amendment of a bill in chancery, seeking 
to hold a mortgagee liable as a trustee in invitum for creditors, will not 
be allowed to relate back to the filing of the original bill, so as to hold 
him liable for moneys paid out by him in good faith in the meantime. 
Crawford v. Kirksey, 283. 


APPEAL. See Error AnD APPEAL. 


ARBITRATION. 


1, Submission of pending cause to arbitration ; power cf court to set aside or- 
der, and render judgment by default.--When a pending suit is submitted 
to arbitration, and the submission is made an order of court (Rev. Code, 
§ 3148), the statute contemplates that the cause shall remain on the 
docket, and be subject to the order of the court; and if the submission 
is not executed by the next term, the court may set it aside at a subse- 
quent term, and render judgment by default, without any notice to the 
defendant, since he is presumed to be in court.--Shelby Iron Company v. 
Cobb & Lewis, 636. 


ARREST. 

1. Warrant of arrest; form and sufficiency of.—A warrant issued by a justice 
of the peace, stating in its caption the State and county, dated, signed 
by the justice with the addition of the letters ‘J. P.” to his name, di- 
rected ‘to any constable of said county,” and commanding him to ar- 
rest and bring before the justice a certain person therein named, ‘to 
answer the criminal offense of larceny,” is regular on its face (Rev. 
Code, §§ 3982, 2687), and justifies the constable in executing it.—Mur- 
phy v. The State, 252. 

2. Same; when not functus officio.—A warrant of arrest does not become 
Junctus officio, so soon as the defendant is arrested under it, and brought 
before the magistrate ; if the defendant escapes from custody, he may 
be pursued by the constable, and re-arrested under the warrant, without 
any new process. —Ib. 252. 

3. Limitation and commencement of prosecution.—A warrant of arrest, issued 
and returned by a proper officer, is the commencement of a criminal 
prosecution (Rev. Code, § 3954) within the meaning of the statute of 
limitations.—Ross v. The State, 177. 


ARSON. See Crimrnat Law, 2. 
PA 


ASSIGNMENT. 

1, General assignment for benefit of creditors.—An absolute deed, executed by 
an insolvent debtor to his largest creditor, in satisfaction of an antece- 
dent debt ; and a mortgage executed on the next day, conveying the 
greater part of the residue of his property to said creditor and another 
person, to secure them against a supposed liability as his sureties on an 
official bond, cannot be construed together as constituting a general as- 
signment (Rev. Code, § 1867), when the deed is upheld as a valid con- 
veyance, although the mortgage is held to be without consideration, and 

(42) 
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therefore constructively fraudulent and void as against creditors, be- 
cause the supposed liability proved to be merely nominal.—(Crauford v, 
Kirksey, 282. 


ASSUMPSIT. See Action, 3, 4. 


ATTACHMENT. 


1. Attachment for rent ; splitting entire cause of action.—If a lease for three 
years reserves an annual rent df $500, but stipulates that it is payable 
in two installments of $750 each, at the end of the first and second 
years, the lessor cannot maintain a statutory attachment on the crop for 
$500 (Rev. Code, § 2961), and an ordinary common-law action for the 
residue of one of the installments, since this would be splitting up an 
entire, indivisible cause of action.—Caimpbell v. Hatchett, 548. 


ATTORNEY-AT-LAW. 


1. Purchase by plaintiff's attorney, at execution sale.—An attorney may, with- 
out impropriety, represent his client at a sheriff’s sale under execution, 
and buy in the property for his client.—Fubel v. Boylcin, 383. 


BAIL. 


1, When bail are discharged, by confinement of principal under legal proceas.— 
To a scire facias on a forfeited recognizance, it is not a good plea by the 
sureties, that their principal was, at the time of the rendition of the 
judgment nisi, confined in the penitentiary of another State, under a 
conviction for felony there had before a court of competent jurisdiction; 
for, non constat that the confinement did not terminate before plea 
pleaded, or before the rendition of final judgment. But such confine- 
ment, even if it still continued, would not discharge the sureties ; since 
the impossibility of pertormance created by act of the law, such as ex- 
cuses the non-performance of a condition, must be by the act of the law 
which creates the obligation. — Cain v. The State, 170. 

2. Judgment final against bail ; for what amount rendered.—When judgment is 
made final against bail, the court is authorized by the statute (Rev. 
Code, § 4258) to make it absolute for the full amount of the penalty, or 
any part thereof, according to the circumstances of the case ; and the 
confinement of the principal in the penitentiary of another State under 
a conviction for felony, since it renders his appearance or surrender im- 
possible, ‘‘might be a circumstance inducing the court to mitigate the 
judgment to a sum less than the penalty.”—Ib. 170. 

3. Undertaking of bail, on suspension of judgment of conviction pending error or 
appeal.—When a judgment of conviction in a crimin 1] case is suspended, 
because legal questions have been reserved for the decision of this court, 
and the defendant gives bail for his appearance at the next term to 
‘‘abide the judgment rendered” (Rev. Code, § 4305), the legal effect of 
the undertaking is, that the defendant shall appear, not only at the next 
succeeding term, but at any subseqnent term to which the case may be 
continued, until decided by the appellate court.— Williams v. The State, 


4, Same ; variance.—In scire facias against bail on a forfeited recognizance, 
if the undertaking of bail is described in the judgment nisi according to 
its legal effect, though not according to its literal terms, there is no such 
variance as will support a plea of nul tiel record, or a demurrer to the 
sci. fa. setting out the undertaking on oyer. —Jb. 71. ; 

5. Same; what will discharge bail, and how pleaded.—If the undertaking of 
bail, instead of being conditioned as required by the statute, is condi- 
tioned for the defendant’s appearance at the next term, ‘‘to abide the 
judgment rendered at this term,” the reversal of that judgment by the ap- 
pellate court would probably discharge the sureties; but this defense 
must be set up by the plea of nul tiel record, craving oyer of the under- 
taking, and sustained by evidence from the record, and cannot be taken 
by demurrer to the sci. fa.—Ib. 71. 
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6. Bail in capital cases ; how appellate court revises refusal.—In capital cases, 
the accused is not entitled to bail as a matter of right, where the proof 
is evident, or the presumption great; and if bail is refused by the pri- 
mary court or magistrate, on habeas corpus, this court will not reverse 
the decision (Rev. Code, § 4242), where its correctness depends greatly 
on the manner, conduct, and demeanor of the witnesses, unless it clearly 
appears to be wrong. — Ex parte Weaver, 250. 

7. Same.—On application for bail in a case of homicide, after its refusal by 
an inferior tribunal or magistrate (Rev. Code, § 4242), where the right 
to bail depends in a great degree on testimony given ore tenus, this court 
will not reverse the decision of the lower court, unless it clearly appears 
to be wrong. —Ex parte Allen, 258. 


a 


BAILMENT. See Common Carriers. 
BAWDY HOUSES. See Criminat Law, 4, 5. 
BIGAMY. See Criminau Law, 6-9. 


BILL OF EXCEPTIONS. 


1. Sufficiency of exception to refusal of charges asked.—When the bill of excep- 
tions states that ‘‘the defendants requested the court to give each of the 
following charges in writing,” setting them out, *‘but the court refused 
to give either of said charges, and to such refusal the defendants ex- 

] cepted,” the exception brings up for revision the refusal of each one of 

i the charges, as if a separate exception had been reserved to each.— 

: Lehman, Durr & Co. v. Bibb, 411. 

2. General exception to entire charge.—A general exception to an entire charge, 
consisting of several distinct paragraphs, is not sufficient to reach any 
minor defect in a particular proposition, to which the attention of the 
court below is not specifically directed.—Jacobson v. The State, 151. 

3. Exception to charge ; when sufficient in certainty. —An exception which is not 
presented with reasonable certainty, will not be entertained; an excep- 
tion ‘to the latter portion of said charge,” when the charge consists of 
several sentences, or ‘‘to so much of the charge as commences with the 
words, ‘if the jury believe,’ on the fourth line from the bottom of the 
preceding page,” is wanting in certainty and definiteness.—Stroud v. 
The State, 77. 


BONDS. 


1, Supersedeas bond on appeal ; liability of sureties. —On appeal to this court 
in a chancery cause, if a supersedeas bond is given, and the decree is 
here affirmed (Rev. Code, § 3500), this court will render a summary 
judgment against the sureties; or, if the bond does not conform to the 
provisions of the statute, an action at law for its breach may be main- 
tained; but, if the decree is reversed, although a part of it is held to be 
free from error, and the cause is remanded for further proceedings, the 
chancellor has no power to render a summary judgment against the 
sureties on the bond.— Crawford v. Nirksey, 282. 

2. Special supersedeas bond.—In cases where a special supersedeas bond is re- 
quired (Rev. Code, §§ 3489-90), it should contain not only the condi- 
tion prescribed in ordinary cases, but a superadded condition, accord- 
ing to the circumstances of each case, providing indemnity against such 
damage or loss as the appellee may sustain by the appeal; but any re- 
covery on such bond, beyond the costs of the appeal, must be by suit on 
the bond.— Hughes v. Hatchett & Trimble, 539. 





BURGLARY. See Cromiat Law, 10-17. 
CANCELLATION OF DEEDS. See CuHancery, 4, 5. 
CARRYING CONCEALED WEAPONS. See Crmmat Lav, 18. 
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CERTIORARI. 


Return to certiorari, to complete transcript.—In making out a transcript in 
return to a certiorari from this court, it is the duty of the clerk to con. 
fine himself to the omissions or defects specially pointed out in the cer- 
tiorari, and he has no authority to make alterations in other parts of the 
transcript, to which no objection was here made.—Stroud v. The 
State, 77. 


CHANCERY. 
I, JURISDICTION AND GENERAL PRINCIPLES. 
1. Inadequacy of legal remedy.—At common law, there was an appropriate 


remedy tor the enforcement of every right; and if there was no adequate 
legal remedy, the Court of Chancery supplied the defect. But this 
principle applies only to common-law rights, and does not extend to 
rights created by statute, for the enforcement of which the statute itself 
provides a specific though inadequate remedy.—Janney v. Buell & 
Wife, 408, 


. Same, as applied to judgment creditor ugainst wife's statutory separate estate. — 


Vhen a debt for necessaries, or “articles of comfort and support of the 

household” (Rey. Code, §§ 2376-7), has been reduced to judgment be- 
fore a justice of the peace, in an action against the husband alone, and 
an execution thereon has been returned not satisfied, the statute has 
provided no remedy by which the wife’s lands may be subjected to its 
payment; and a court of equity has no power to supply this defect.— 
1b. 48, 

Allotment of homestead exemption.—The trustee in a deed of trust for the 
benefit of creditors, which conveys the debtor's homestead exemption, 
with other lands, may maintain a bill in equity against a purchaser of 
the lands under a prior mortgage, which was inoperative as an aliena- 
tion of the homestead, to have the homestead set apart, by commission- 
ers appointed by the court; the debtor himself not having exercised bis 
right of selection, and the homestead never having been set apart to 
him,— MeGuire v. Van Pelt, 345. 

Cancellation of deed, as cloud on title. —A court of equity will not interfere 
to cancel a deed, as a cloud on the title to land, when it is void on its 
face; but, if extrinsic evidence is necessary to show its invalidity, 
although it may be void in fact, it is a cloud on the title, and a court of 
equity will cancel it.—Dauiel v. Stewart, 278. 

Same.—A bill in equity, to remove a cloud on the title to land, can only 
be maintained by a person who is in possession: if the land is adversely 
held under color of title by another person, the complainant must re- 
cover the possession by an action at law.—Jb. 278. ; 

When married woman cannot come into equity. — A married woman, having 
an adequate remedy at law, by action in her own name, to recover the 
possession of lands belonging to her statutory separate estate (Rev. Code, 
§§ 2525), can not maintain a bill in chancery for that purpose, in the 
absence of fraud, or other circumstances of equitable cognizance. (Over- 
ruling Barclay v. Plant & Co., 50 Ala. 509.) Ib. 278. 

When administrator can not come into equity.—The administrator of a de- 
ceased heir may maintain an action at law against the surviving heirs, 


to recover his intestate’s share of the purchase-money, received by the 


detendants, from the sale of a tract of land, which belonged to them and 
the intestate as tenants in common, and was sold before his death; and 
consequently, having an adequate remedy at law, he can not come into 
equity to enforce such demand; nor can he charge it, as an equitable 
lien, on other unsold lands, which he seeks to have sold for partition,— 
Cockrell v. Coleman’s Adm’r, 583, 

Jurisdiction of equity, as affeeted by statutory jurisdiction conferred on other 
courts. —It is a very general principle, which has been often announced 
and acted on by this court, that the original jurisdiction of courts of 
equity is not affected by statutory provisions conferring jurisdiction on 
other courts, unless the statute contains express words of exclusion, or 
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CHANCERY— Continued. JunispicTIoN AND GENERAL PrINcIPLEs—Continued. 


manifests a clear intention that it shall so operate; but, in such cases, 
the jurisdiction of equity is concurrent with that of the court on which 
the statutory jurisdiction is conferred, and if the latter first acquires 
jurisdiction of any particular case, some special equity must be shown 
to justify the interposition of the former.—Lee v. Lee, 590. 

9, Jurisdiction of equity over infants and their quardians.—The Chancery Court 
here, as in England, is the general guardian of all infants within its ter- 
ritorial jurisdiction, and has original, inherent jurisdiction to appoint 
guardians for them, and to remove their guardians, no matter how, or by 
whom appointed, whenever the interest of the infant requires such re- 
moval; and this jurisdiction is not affected by the statutory jurisdiction 
which has been conferred on the Probate Courts. In the exercise of 
this jurisdiction, the court proceeds upon the theory that guardianship 
is a trust, and intervenes to protect the interests of the infant, by way 
of preventive as well as remedial justice—where a loss or injury is 
threatened, as well as where it has been consummated.—Jb. 590. 

10. When infant may come into equity, against guardian and his sureties. —If let- 
ters of guardianship on the estate of several infants are procured from 
the Probate Court, under an agreement between the guardian and his 
sureties on his official bond, that he will lend the infant’s moneys, with- 
out security, to a corporation of which the sureties are officers, and 
which is at that time greatly embarrassed in its peeuniary affairs; and, 
pursuant to this agreement, the moneys are thus loaned to the corpora- 
tion, which soon afterwards becomes insolvent, its assets being placed 
in the hands of a receiver; a bill may be filed in the name and for the 
benefit of the infants, against the guardian and his sureties, to compel 
an account, and the payment of the money into court, although it is not 
shown that the guardian’s bond is insufficient; and, under such a bill, 
the court may compel the guardian to account, require the payment of 
the money into court, appoint a receiver or guardian to take charge of 
it, under the supervision of the court, investing or lending it out, and 
applying the income to the maintenance and education of the infants. 
Ib. 590. 

11. Guardian’s contract for board and education of ward; not chargeable on in- 
fant’s lands.—The board and education of minors, under a contract made 
by their guardian, who was also administrator of their deceased father, 
cannot be charged on their real estate, under a bill filed by the creditor, 
because the guardian has wasted all their personal estate, and he and 
his sureties are insolvent.—St. Joseph's Academy v. Augustini & Wife, 493. 

When equity will interfere between mortgagor and mortgagee.—A court of 
equity will not entertain a bill, the sole purpose of which is to declare 
that the relation of mortgagor and mortgagee exists between the parties 
to a contract. Whether the true character of the transaction appears on 
the face of the writings, or is established by parol evidence, a court of 
equity will not take jurisdiction, except for foreclosure or redemption, 
unless cancellation is sought. — Micou v. Ashurst, 607. 

Injunetion against vendor or mortgagee.—In the absence of some special 
equity, a court of equity will not interfere by injunction, after default 
on the part of the purchaser or mortgagor, to prevent the vendor or 
mortgagee from pursuing any or all of the concurrent remedies which 
the law gives him, nor compel an election by him.—Jb. 607. 

Receivers; in what cases appointed.—In the appointment of receivers, reg- 
isters and chancellors should act with great caution, and should not in- 
terfere at the instance of a creditor, whose debt is disputed, so as to 
give him in effect an attachment against the property of his debtor, 
without security; nor should a receiver be appointed, except in very rare 
cases, or where the party asking for it has some specific lien on the 
property, without requiring security to protect the adverse party against 
injury. —Hughes v. Hatchett & Trimble, 631. 

15. Same; as between vendor and purchaser, or mortgagor and mortgagee. —When 

the vendor of lands, retaining the title in himself, executes to the pur- 
chaser a bond conditioned to make title when the purchase-money is 
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paid, and puts him in possession, his position towards the purchaser is 
that of a mortgagee towards the mortgagor; and in such case, the rents 
and profits of the land belong to the purchaser, and cannot be subjected 
to the payment of the purchase-money before the lien on the land is en- 
forced. But, when a bill is filed to enforce the vendor’s lien on the 
land, or to foreclose the mortgage, if it is shown that the land itself is 
not a sufficient security, and that the purchaser or mortgagor is insol- 
vent, the court may appoint a receiver of the rents and profits.—/b. 631. 

16. Reformation of written contracts.—When, by mistake, a written contract 
fails to express any material term of the actual agreement which the 
parties intended to make, a court of equity will reform it, and make it 
express the true agreement; but the mistake must be shown by clear and 
satisfactory proof; and if it is uncertain in any material respect, the 
uncertainty is fatal to relief, although the court may see that great 
wrong has been done.—Alexander v. Caldwell, 517. 

Reformation of mortgage refused, notwithstanding mistake, on account of un- 
certainty of proof.—Where a mortgage purported to convey eight hun- 
dred acres of land, part of a large plantation, but, by a misdescription 
of government numbers, conveyed three hundred and twenty acres to 
which the mortgagor had and claimed no title; held, that a reformation 
was properly refused, although there was an evident mistake, because it 
was uncertain what lands were intended to be conveyed instead of those 
described by mistake. —Jb. 517. 

18. Reformation of written contracts.—A court of equity has undoubted juns- 
diction to reform written contracts, when, on account of mistake or 
fraud, they fail to express the real intention and agreement of the par- 
ties; but, in the exercise of this jurisdiction, which invades a salutary 
rule of evidence, the court proceeds with the utmost caution, imposing 
on the party complaining the burden of proving the alleged mistake by 
clear, exact, and satisfactory evidence, and resolving against him what- 
ever of doubt or uncertzinty the evidence may generate.— Campbell v. 
Hatchett, 548. 

. Reformation of lease.—Where a written lease, for the term of three years, 
recited that the agreed rent was $1,500 for the term, payable in fico equal 
installments of $750 each, at the end of the first and second years of the 
term; and the lessor filed a bill to reform it, so as to make it show that 
the agreed rent was $509 for each year, though payable as specified, 
thereby giving him a landiord’s statutory lien and remedy against the 
crop for each year’s rent (Rev. Code, § 261); held, that the supposed 
legal effect of the change in the contract was conclusive against the ex- 
istence of the alleged mistake, since the contract, as thus reformed, 
would be inharmonious and inconsistent, if not impossible of legal effect 
and operation. —IJb. 548. 

20. Conversion of testamentary trust funds into land ; jurisdiction of equity, and 
how exercised.—Whether a court of equity can, under any circumstances, 
authorize the conversion of a testamentary trust fund, by purchasing a 
homestead for the life-tenant and his children, at their instance, when, 
by the terms of the bequest, the interest only is to be paid annually to 
him during his life, and then to his surviving wife for life, with re- 
mainder to his children, if any, and remainder over in default of chil- 
dren, is left an open question. If the court has such power, it can only 
be exercised upon the clearest allegations and proof that the interests of 
the remainder-men will not be prejudiced by the change; and the title 
of the property, its value, and the terms of the purchase, after being 
ascertained by the register under a reference, must be approved by the 
court.— Crawford v. Creswell, 497. 

21. Trust estates, and trustees: jurisdiction of equity over; decree outside of 
pleadings and proof.—Whatever power a court of equity may have over 

the estafes of infants who have become wards of the court, and over 

trust estates which are being administered by the court, it has no power, 
ex mero motu, on a bill filed to authorize the purchase of a homestead 
for the beneficiaries with moneys belonging to a testamentary trust 
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fund, to require the testamentary trustee to give bond for the fund, or - 
to pay it into court, nor to order his removal in default of such bond or 
payment, when the bill makes no charges against him, and there is no 
proof of any misconduct on his part.—Jb. 497. 

22. Purchase by trustee or administrator at his own sale.—A purchase of lands 
by a trustee at his own sale, or by an administrator who is not interested 
in the estate, is voidable at the option of the beneficiaries, seasonably 
expressed, although he acted with fairness, and made no profit ; or they 
may treat the purchase as made for their benefit, and claim any profit 
accruing on a subsequent re-sale.—James v. James, 525. 

23. Same.—It may be that, when an administrator has made an actual sale 

to a third person, in good faith, at an adequate price, and without col- 

lusion, and the sale has been completed and confirmed, leaving no duty 
resting on him inconsistent with his individual interest as a purchaser, 
he may purchase from his vendee, and hold the lands freed from any 
constructive trust in favor of the beneficiaries ; but, where the vendee 
is his near relation, and only a short time intervenes between the sale 
and re-purchase, he must repel the presumption of indirection and eva- 
sion, arising from these facts, by clear and convincing evidence ; and if 
he reports himself to the court as the purchaser at his own sale, and 
procures a confirmation of the sale, and a conveyance to himself, he can- 

not be heard to say, when the beneficiaries afterwards seek to enforce a 

trust on the lands in their favor, that another person was in fact the 

purchaser at his sale, and afterwards sold and conveyed to him.— 

Ib. 525. 

Same ; what delay bare equitable relief.—Long acquiescence on the part of 

the beneficiaries, in a purchase by a trustee at his own sale, if unex- 

plained, is a waiver of the right to impeach it; and in determining 
what is reasonable diligence, or what is unreasonable delay, each case 
must necessarily be controlled by its own peculiar circunistances. 

Where the beneficiaries seek to enforce a constructive trust in the lands, 

claiming the benefit of a re-sale by the trustee at an increased price, no 

actual fraud being alleged, they must file their bill within six years after 
the re-sale, that being the statutory bar to a corresponding legal right 
and remedy (Rev. Code, § 2901); and if they were infants when the 
cause of action in their favor accrued (Jb. § 2910), they must file their 

bill within three years after attaining their majority.—Jb. 525. 

205. Who is purchaser for valuable consideration.—When a mortgage is given to 
secure a debt presently contracted, or contracted on the faith and prom- 
ise that it should be given, the mortgagee is a bona fide purchaser for val- 
uable consideration, and, as such, is entitled to protection against 
equities of which he had notice.— Coleman v. Smith, 369. 

26. Same.—When a mortgage is given to secure the payment of a pre-existing 
debt, the mortgagee cannot claim protection against older equities, as a 
bona fide purchaser for a valuable consideration.—Alexander v. Cald- 
well, 517. 

27. Injunction of trespass to real estate. —The jurisdiction of a court of equity 
to enjoin trespasses to real estate, though of recent origin, is now firmly 
established ; but the court will never exercise this power, unless the 
party complaining shows « clear title, legal or equitable, and an injury 
not capable of prevention otherwise.—Boulo v. N. O. Railroad Co., 480. 


24 


If, PLEADING AND PRACTICE. 


28. Certainty requisite in allegations.—An averment, in a bill in chancery, that 
the passage of a municipal ordinance was procured by bribery, not 
specifying the names of the officers bribed, nor the sums paid or prom- 
ised, is not sufficiently definite and certain on demurrer.—Perry v. N. 

_ 0. Railroad Co., 414. 

29. Averment of ignorance, as excuse for delay.—When a party relies on his ig- 

norance of facts material to his rights, as an excuse for his laches and 

delay in asserting them, he must show by distinct ayerments why he 
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was so long ignorant, and acquit himself of all knowledge of facts 
which would put him on inquiry; and must show how «nd when he 
first acquired a knowledge of the facts.—James v. James, 526. 

30. Luches, or lapse of time; how taken advantage of in equity.—Laches, lapse 
of time, unreasonable delay or acquiescence, unlike the statute of limi- 
tations at law, is available as a defense in equity without being specially 
pleaded.— Jb. 526. 

31. Misjvinder of complainants.—Where several persons join as complainants 
in a bill, if one of them is barred by laches, lapse of time, or the statute 
of limitations, no relief can be granted to the others.— Ib. 526. 

32. General demurrer.—‘‘ That there is no equity in the bill,” is only a gen- 
eral demurrer, which, being prohibited by statute (Rev. Code, § 3350), 
can not be considered for any purpose.—McGuire v. Van Pelt, 344. 

33. What relief may be had, inconsistent with specific prayer, or under bill in 
double aspect.—Under a bill which specifically asks the cancellation of a 
mortgage, because given to secure a debt founded on an alleged illegal 
consideration, the complainant can not have a decree establishing the 
mortgage, and allowing him to redeem; nor can the bill be framed with 
a double aspect, asking either a cancellation or redemption; especially 
when there 1s no averment of ignorance of facts, or of a necessity for a 
discovery.—M icou v. Ashurst, 607. 

34, When equity of bill will not be considered on error.—-On appeal by the com- 
plainant in a chancery cause, from a final decree in his favor, this court 
will not, at the instance of the appellee, with a view to applyiug the 
doctrine of error without injury, consider the question whether the bill 
contains equity.— Carlin v. Jones, 624. . 

35. Parties to suit for redemption; who may intervene.—A subsequent incum- 
brancer, or sub-purchaser from the mortgagee, whose rights accrue 
pending a suit for redemption by a purchaser from the mortgagor, may 
intervene by petition, and be made a party to the suit, in order that he 
may assert his rights by a cross bill.—Jb. 624. 

36. Parties to bill to enforce vendor’slien.—An executory parol contract for the 
sale of land is void under the statute of frauds (Rev. Code, § 1862), and 
confers no rights on the purchaser, when none of the purchase-money 
has been paid; consequently, he is neither a necessary nor a proper 
party to a bill filed by his vendor, against a subsequent purchaser of the 
lands, to subject them to the payment of the purchase-money.— Hughes 
v. Hatchett & Trimble, 539. 

37. Same; purchase of lands by executor.—An executor, acting in good faith, 
and in the exercise of a sound discretion, may purchase lands at a judi- 
cial sale, in order to save a debt due to the estate ; and in such case, the 
lands being regarded simply as personalty in his hands, the devisees or 
heirs are not necessary parties to a bill filed by him against a subse- 
quent purchaser, to subject them to the payment of the purchase- 
money. —Jb. 539. 

38. Multifariousness.—A bill in equity, filed by several infants against their 
guardian, to compel an account and settlement, and the payment of the 
money into court, is not multifarious, because it joins as defendants 
the sureties on two different official bonds, given by the guardian on two 
successive appointments by the same court. If, on the resignation and 
settlement of the guardian under his first appointment, his re-appoint- 
ment on the same day, and the execution of a new bond, the liability of 
the sureties on the first bond was discharged, the bill shows no cause of 
equitable relief against them, and, therefore, is not multifarious ; and 
if, on the other hand, it alleges that the resignation, settlement and re- 
appointment were fictitious and collusive—being cffected for the pur- 
pose of procuring the discharge of one of the sureties on the first bond, 
who had actively participated in procuring from the guardian, without 
security, a loan of the infants’ money to an insolvent corporation, of 
which some of the sureties were officers ; and for the further purpose of 
enabling such corporation to still retain the money without security—it 

shows a case for equitable relief against all the sureties, and all are 

properly joi 3d as defendants.-—Lee v. Lee, 590, 
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39. Amended bill.—An amended bill, seeking to hold a mortgagee liable as a 
trustee in invitum for creditors, will not be allowed to relate back to the 
filing of the original bill, so as to render him liable for moneys paid out 
in good faith in the meantime.— Crawford v. Kirksey, 283. 

40. When petition, or supplemental cross bill, is proper.—Whether a defendant 
in a pending suit may obtain relief, touching matters involved in the Jiti- 
gation, by petition, or by supplemental cross bill, rests in the sound 
discretion of the court; and if a supplemental cross bill is filed, when a 
petition would be more appropriate, a demurrer to it may be overruled, 
and the cross bill itself be treated as « petition.—Foscue v. Lyon, 441. 

41, Confirmation of register’s report in vacation.—It is error to confirm the 
register’s report in vacation, except by consent of the parties.— Coleman 
v. Smith, 369. 

42. Costs, on sale for partition.—On bill by the administrator of a deceased 
tenant in common, against the surviving tenants, asking a sale of lands 
for partition, costs will not be imposed on the defendants, when it does 
not appear that they interposed any obstacle to the assertion of his rights 
by the complainant, and the bill embraces other claims which are un- 
founded. — Cockrell v. Coleman’s Adm’r, 583. 

When re-sale may be refused.—On objections to the confirmation of a sale 
of lands by the register, although most of the affidavits state that the 
lands are worth twice the amount of the price bid, the sale may properly 
be confirmed, if no guaranty is given that, on a re-sale, a higher price 
shall be brought.—-Jb. 583. 

44, Supersedeas bond on appeal ; liability of sureties. —On appeal to this court in 
a chancery cause, if a supersedeas bond is given, and the decree is here 
affirmed (Rev. Code, § 3500), this court will render a summary judg- 
ment against the sureties ; or, if the bond does not conform to the pro- 
visions of the statute, an action at law for its breach may be maintained; 
but, if the decree is reversed, although a part of it is held to be free 
from error, and the cause is remanded for further proceedings, the chan- 
cellor has no power to render a summary judgment against the sureties 
on the bond.— Crawford v Kirksey. 283. 


CHANGE OF VENUE. : 

1. Sufficiency of certified transcript.—On change of venue in a criminal case 
(Rev. Code, §§ 4209-11), it is not necessary that the clerk’s certificate 
to the transcript should be under'his seal, private or official; nor is it 
any objection to the transcript, that it is made out and certified by him 
in the county to which the trial is removed.—Childs v. The State, 25. 


CHARGE TO JURY. 
1, Arqumentative charge.—An argumentative charge to the jury may be prop- 
erly refused. — Murphy v. The State, 253. 

2. Charge too favorable to appellant.—A charge to the jury, which, though 
erroneous, is too favorable to the appellant, is no ground fora reversal at 
his instance.— Boswell & Woolley v. Carlisle, Jones & Co., 254. 

3. Charge as to defense of alibi.—A charge to the jury in a criminal case, in- 
structing them that they ‘should consider the evidence of an alibi with 
great caution—that the law so considered it, because it was so easily 
manufactured, but that an alibi, when once established to the satisfac- 
tion of the jury, was as good as any other evidence” [defense], is not 
erroneous.— Provo v. The State, 2:22. 

. Charge stating evidence.—A charge to the jury, when asking further in- 
structions, in reply to ai: inquiry by one of the jurors, whether there was 
any evidence of a particular fact, ‘that that was a matter exclusively for 
the jury, but they would remember what one witness said on that point,” 
1s not an invasion of the province of the jury, nor calculated to mislead 
them, nor otherwise objectionable. —Jb. 222. 

Charge on indictment and trial of two jointly, authorizing conviction of one on 
proof against the other.—Where two persons are jointly indicted and 

tried, a charge which instructs the jury that if, on the evidence, ‘they 
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find that the defendants, or either of them,” committed the offense 
charged, ‘‘then they must find them, or either of them, guilty as charged,” 
is erroneous, since it would authorize a conviction of one defendant on 
proof of the other’s gulit.--Rowland v. The State, 210. 

6. Charge ignoring venue.—A charge to the jury in a criminal case, which 
ignores the proof of venue, or withdraws it from the consideration of the 
jury, is erroneous.—(Gooden v. The State, 178. 

7. Charge as to sufficiency of evidence.-—In a criminal case, a charge which in- 
structs the jury, in effect, that they may convict unless they can recon- 
cile all the suspicious facts proved, and make them harmonize with the 
defendant’s innocence, is erroneous.— Buchanan v. The State, 154. 

Charge on part of evidence.—A charge requested, which, specifying one or 
two of the facts proved, instructs the jury that ‘this, in the absence of 
other suspicious circumstances, does not necessarily establish the crime” 
charged, is properly refused.— Jb. 154. 

9. Oral charge asked.—The refusal of a charge requested is not an error for 
which the judgment will be reversed, when the record does not show 
that it was reduced to writing, as required by the statute (Rev. Code, 
§ 2756).—Jacobson v. The State, 151. 

Abstract charge; what is not.—When there is any legal evidence tending to 
establish a material fact in the case, however weak or suspicous the 
presiding judge may deem it, it is the right of a party to have it passed 
on by the jury, under an appropriate charge; and such a charge cannot 
be refused as abstract.— Morningstar v. The State, 148. 

11. Abstract charges.—The rule is well settled in this court, that an abstract 
charge, though it may assert an incorrect legal proposition, is not a 
cause of reversal, unless it appears that the jury were thereby misled, to 
the prejudice of the party excepting; and that the refusal of an abstract 
charge, however correct in point of law, is not an error.—Mauaithews v. 
The State, 65. 

12. Charge as to evil consequences of crime, and authorizing fine to repress it.—-In 
charging the jury, on a trial under an indictment for selling liquor toa 
minor, the judge may properly call their attention to the evil conse- 
quences resulting to society from that offense, and instruct them that, if 
they find the defendant guilty, they should impose on him such a fine, 
not exceeding the statutory limit, as may deter him and others from 
future violations of the law.— Weed v. The State, 13. 

13. Charge as to self-defense —On a trial under an indictment for murder, a 
charge which correctly instructs the jury as to the right to kill in self- 
defense, so far as it concerns the detense of the slayer himself, cannot 
be held erroneous, because it does not also state the doctrine as applica- 
ble to the defense of his wife or child, when the record does not show 
any evidence presenting that phase of the principle.--Mattison v. The 
State, 225. 

Charge as to credibility of witness impeached or contradicted.—-A charge asked 
in a criminal case, in these words: ‘The testimony of a witness for 
the prosecution, who is shown to be unworthy of credit, is not sufficient 
to justify a conviction, without corroborating evidence; and such cor- 
roborating evidence, to avail anything, must be a fact tending to show 
the guilt of the defendant,”--asserts a correct legal proposition.——Porter 
v. The State, 96. 

Casual remarks of presiding judge to counsel, not revisable as rulings or 
charges to jury.--A casual remark made by the presiding judge to coun- 
sel, pending the discussion of a legal question as to the admissibility of 
evidence, though made in the hearing of the jury, is not revisable on 
error as a ruling or charge, when the record shows that it was not in- 
tended for the jury, and it does not appear to have influenced their ver- 
dict.— Meinaka v. The State, 47. 

Remark of court in hearing of jury, but not given as charge.—A witness for 
the prosecution having testified to the measure and peculiarities of cer- 
tain foot-prints found by him at the scene of the alleged larceny, and 

to their correspondence with foot-prints made by the prisoner ; and the 
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18, 


19. 
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prisoner having been allowed by the court, at the instance of his coun- 
sel, to walk over the saw-dust on the floor of the court-room, in front of 
the jury box, his tracks thereon being measured by his counsel, who ob- 
served to the jury, that they differed in certain respects from the tracks 
described by the witness for the prosecution ; and the prosecuting at- 
torney thereupon objecting to the mode of measurement, and insisting 
that it was different from that used by the witness for the prosecution ; 
‘the court remarked, in the hearing of the jury, that there was no evi- 
dence that the defendant had walked over saw-dust.” eld, that this 
remark ot the presiding judge, ‘‘not being untrue, nor of sufficient im- 
portance to influence unduly the minds of an intelligent jury,” was not 
a reversible error.— Campbell v. The State, 80. 

Charge as to admissions implied from silence-—A charge, instructing the 
jury that ‘‘the fact that a person who is charged with the commission 
of a crime says nothing, but remains silent, is a circumstance to which 
the jury may look as a confession of guilt,” is calculated to mislead 
them, and is a reversible error.—/b. 80. 

Sufficiency of exception to refusal of charges asked.—When the bill of excep- 
tions states that ‘‘the defendants requested the court to give each of the 
following charges in writing,” setting them out, ‘‘ but the court refused 
to give either of said charges, and to such refusal the defendants ex- 
cepted,” the exception brings up for revision the refusal of each one of 
the charges, as if a separate exception had been reserved to each,— 
Lehman, Durr & Co. v. Bibb, 411. 

General exception to entire charge. —A general exception to an entire charge, 
consisting of several distinct paragraphs, is not sufficient to reach any 
minor defect in a particular proposition, to which the attention of the 
court below is not specifically directed.—Jacobson v. The State, 151. 
Reception to charge; when sufficient in certainty.-- An exception which is not 
presented with reasonable certainty, will not be entertained ; an excep- 
tion ‘*to the latter portion of said charge,” when the charge consists ot 
several sentences, or ‘‘to so much of the charge as commences with the 
words, ‘if the jury believe,’ on the fourth line from the bottom of the 
preceding page,” is wanting in certainty and definiteness.— Stroud v. 
The State, 77. 


COMMISSION MERCHANTS. 
1, Factor’s liability to third person for money had and received, and lien for ad- 


vances to his principal.—If a factor receives cotton for sale, from a lessee 
who has the lawful possession and a right to ship it, and is notified of 
the lessor’s paramount right to be paid his rent out of the proceeds of 
sale, at any time before he bas actually paid over the money to the les- 
see, he becomes liable to the lessor in an action for money had and re- 
ceived ; and although he may retain the ordinary commissions for 
making sales, and charges actually paid on account of the transportation 
and sale, he cannot assert, as against the lessor, a factor’s lien for ad- 
vances made in good faith to the lessee before notice of the lessor’s title. 
Booker v. Jones’ Adm’r, 266. 


COMMON CARRIERS. 
1. Liability for negligence, under special contract, or exception in bill of lading.— 


Public policy forbids that a common carrier shall be allowed to contract 
for immunity from the consequences of his own negligence, and an ex- 
ception in a bill of lading will not be construed to have that effect ; but, 
in the absence of all fraud or negligence on his part. he may lawfully 
contract for exemption from the extreme measure of liability imposed 
on him by the common law.—Grey’s Evecutor v. Mobile Trade Compa- 
ny, 387. 


2. Burden of proof as to diligence or neqligence,—Where a bill of lading for the 


transportation of cotton on a steamboat contained an exception of “the 
dangers of the river and fire,” and the boat and cargo were destroyed 
by fire,—held, in an action against the carrier for the loss of the goods 
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3. 


4, 


5. 


that, to bring himself within the exception, he must make at least q 
prima facie showing that the injury was not caused by his negligence,— 
Ib. 387. 

What measure of diligence required.—In determining the degree of dili- 
gence required of a common carrier, regard must be had to the nature 
of the goods, and the perils attending the particular mode of transpor- 
tation employed. Where a cargo of cotton, or other article highly in- 
flammable or ignitible, is transported on a steamboat on an inland river, 
under a bill of lading which excepts ‘‘dangers of the river and fire,” 
the carrier, to excuse himself fora loss by fire within the exception, 
must show that he employed that degree of diligence which very careful 
and prudent men take of their own affairs,—Jb. 387. 

Same.—The failure of a steamboat, carrying passengers and freight on an 
inland river, to have the cotton on its decks ‘ protected by a complete 
and suitable covering of canvass, or other suitable material to prevent 
ignition trom sparks,” as required, under a penalty of one hundred dol- 
lars, by the act of congress approved July 25, 1866, entitled *‘ An act 
further to provide for the safety of the lives of passengers on board of 
vessels propelled in whole or in part by steam,” &e., (14 U. S. Stat. at 
large, 227), is a want of that extraordinary care and diligence which the 
law requires in such case, and renders the carrier liable for a loss by 
fire, although the bill of lading excepts ‘‘dangers of the river and fire;” 
and the repeal of that statute after the loss had occurred, but before the 
trial, does not affect the right of action.—J1). 387. 

Marine protest ; admissibility as evidence.—A protest, made by the officers 
and passengers of a steamboat destroyed by fire on an inland river, 
whatever may be the rule in admiralty cases as to its admissibility, is 
not competent evidence for the owners of the vessel, when sued for the 
loss of treight.—Jb. 387. 


CONFEDERATE STATES. 


1, 
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Loan of Confederate States bonds, as consideration.—A mortgage will not be 
cancelled, nor dezlared void, because its consideration was a loan of 
Contederate States bonds.— Micou v. Ashurst, 607. 

State courts and judicial proceedings during late war.—The State courts of 
Alabama during the late war were legal courts, and their judgments and 
decrees are to be respected accordingly.— Me Queen v. McQueen, 433. 

Executor’s authority to receive Confederate currency, in payment of notes given 
for purchase-money of land.—Where lands were sold on credit in July, 
1861, and the purchaser paid the several notes, as they fell due during 
the war, to the vendor's executor, in good faith, in Confederate curren- 
cy, the debt was thereby extinguished , and in the absence of fraud or 
collusion between the purchaser and the executor, the persons inter- 
ested in the vendor's estate, whether as heirs, devisees, or creditors, can 
not assert a vendor’s lien on the land.—Zb, 433. 

Trustee's liability for money collected in Confederate treasury-notes. —Repeated 
decisions of this court have settled the principle, that a trustee is not 
responsible for money collected by him, during the late war, in Confed- 
erate treasury-notes, which perished on his hands, without fault on his 
part, when the war terminated.—Foscue v. Lyon, 441. : 

Trustee’s liability for failure to collect money during late war.—A trustee 18 
not personally responsible for losses resulting from his mere failure to 
make collections during the late war, since delays in making collections 
during that time were unavwidable; compulsory collections being sus- 
pended, and no collections being practicable except in Confederate cur- 
rency.—Ib, 441. 


CONFLICT OF LAWS. 

1. Exemptions in favor of decedent’s family. —Exemptions in favor of a dece- 
dent’s widow and children, from liability for his debts, are governed by 
the laws which were in force at the time of his death.— Miller v. 
Mare, 322. 
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CONSTITUTIONAL LAW. 

1. Liability of wifes separate estate for necessaries ; constitutional provisions. — 
The constitutional provision which declares that a married woman’s 
property “shall be and remain her separate estate, and shall not be lia- 
ble tor the debts,” &c., of her husband (Art. XIV, § 6), is affirmatory of 
the statutes existing at the time the constitution was adopted, and does , 
not abrogate the statutory provision which imposes on such separate 
estate a liability for articles of comfort and support of the household.— 
Bender & Wife v. Meyer & Co., 576. 

2, Act reviving county claims, barred by non-presentation ; constitutionality of. 
The constitution of 1868 contained no provision, which, directly or by 
implication, inhibited the passage of a law reviving claims against a 
county, which had become barred by the failure to present them within 
twelve months from the time they accrued (Rev. Code, § 909), and allow- 
ing them to be presented within a specified time.—Marengo County v. 
Coleman, 605. 

3. *Canebrake Agricultural District ;” character of corporation, and constitution- 
ality of act establishing.-The ‘‘Canebrake Agricultural District,” as estab- 
lished by the act approved February 20, 1866 (Sess. Acts 1865-6, pp. 
334-37), is a public, though not technically a municipal corporation, and 
has many of the attributes of a» municipal corporation; and the title of 
the act creating it—“An act to establish the Canebrake Agricultural Dis- 
trict, to provide for the securing of the same, and the management of its 
affairs”——indicates with safficient precision its purpose and objects, and 
includes all the powers conferred by the act on the corporation.—Dillard 
v. Webb, 468. 

4, Impounding cattle taken damage feasant ; constitutionality of law authorizing. 
A statute which provides tor the impounding of cattle taken damage 
teasant, and their sale if not redeemed after reasonable notice, is a police 
regulation within the scope of governmental powers, the exercise of 
which may be delegated to « municipal or other public corporation; and 
is not violative of the constitutional provision (Art. I, § 7) which de- 
clares that no person ‘‘shall be deprived of life, liberty, or property, but 
by due course of law.”——Jb. 468. 

5. Constitutional amendment (14th) abolishing distinction on aceount of color. 
The provision contained in the 4th section of the act creating said cor- 
poration, which limits the right to vote at elections for commissioners 
to the white resident land-owners of the district, is abrogated by the 14th 
amendment to the constitution of the United States, since adopted, 
which abolishes distinctions on account of color, and has been repealed 
by legislative enactment; but this does not annul the entire section, nor 
invalidate elections held under it.—Jb. 468. 

State cowts and judicial proceedings during the war.—The State courts of 
Alabama during the late war were legal courts, and their judgments and 
decrees are to be respected accordingly.— McQueen v. MeQueen, 433. 

Slate police power over public streets of city; to what uses streets may be ap- 
plied.—The public streets of an incorporated city or town, whether dedi- 
cated by the owners of the fee, or acquired in the exercise of the right 
of eminent domain, are subject to the sovereign police power of the 
State; and the legislature may, by express enactment, authorize a rail- 
road company to lay its track across or throngh them; but, where the 
streets have been dedicated to the public as highways, the ultimate fee 
remaining in the original owners of the soil, the municipal corporation 
can not, in the absence of express legislative authority, allow them to 
be used for that purpose by a railroad company, to the injury of the 
succeeding proprietors of the adjacent lands.—Perry v. N. 0. Railroad 
., 613, 

8. Costs in criminal cases not within constitutional provision abolishing imprison- 

ment for debt.—The constitutional provision which prohibits imprison- 

ment for debt, Art. I, § 21, does not apply to the costs which accrue on 
conviction in a criminal case; nor is there any other constitutional pro- 
vision which prohibits the legislature from making the payment of such 
costs a part of the punishment, and subjecting their non-payment to an 
increased punishment. — Caldwell v. The State, 133. 
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9. Ex post facto law; law increasing costs in criminal cases. —A law increasing 


10. 


the costs on conviction in a criminal case is penal, and cannot apply to 
offenses committed prior to its passage, although the trial and convic. 
tion may take place subsequent to its passage; if applied to such cases, 
it would be an ex post facto law.—1b. 133. 

Constitutionality of act of March 18, 1875, ‘to render more explicit and to 
provide for the better enforcement of the provisions of law in reference to the 
sdle or giving away of spirituous, vinous, or malt liquors.”—The act ap- 
proved March 18, 3875, entitled ‘An act to render more explicit and to 
provide for the better enforcement of the provisions of law in reference 
to the sale or giving away of spirituous, vinous, or malt liquors in this 
State” (Sess. Acts 1874-5, p, 280), is not violative of the constitutional 
provision, contained in the second section of the fourth article, which 
declares that ‘‘each law shall contain but one subject, which shall be 
clearly expressed in its title.” —Smith v. The State, 1; Adler v. The State, 
16; Watson v. The State, 158. 


11. Constitutionality of act establishing Court of Quarter Sessions of Perry county. 


An “inferior court,” such as the constitution authorizes the legislature 
to establish (Art. VI, § 1), having been construed by this court, twenty- 
seven years ago, in the case of Nugenl v. The State (18 Ala. 521), to 
mean a court whose judgments or decrees are revisable by a higher 
tribunal on error or appeal; and that construction having been recog- 
nized and acted on ever since, not only by this court, but by the general 
assembly, and by constitutional conventions; the Court of Quarter Ses- 
sions of Perry county, as established by the act approved February 23, 
1876 (Sess. Acts 1875-6, p. 371), although its jurisdiction is made co- 
extensive with that of the Circuit Court, is an “inferior court” within 
the meaning of that constitutional provision.---Sanders v. The State, 42. 


12. Waiver of trial by jury.—In criminal cases, it is the better practice to sub- 


mit all issues of fact to the decision of a jury, rather than by consent to 
devolve them on the court; since it may be a delicate inquiry, whether 
the accused can waive a trial by jury, if a jury is a constituent of the 
court, or if there is no appeal to a higher tribunal of which a jury isa 
constituent.—/b. 42. 


13. Llomestead exemption; constitutional provision self-acting, and how far 


restraining legislation.—The second section of the fourteenth article of 
the constitution of 1868 (tenth article of the constitution of 1875), 
which declares that ‘every homestead, nol exceeding eighty acres,” &c., 
‘shall be exempted from sale on execution, or any other process from a 
court, for any debt contracted after the adoption of this constitution,” 
is self-acting, and absolutely exempts such homestead without the aid 
of any legislative provisions ; and, while limiting the minimum of the 
exemption, does not impose any restriction on the power of the legisla- 
ture to increase it.— Miller v. Marx, 322. 


14. Same ; limitation as to value. —The limitation of value to two thousand dol- 


lars, contained in that section, applies to homesteads in the country, as 


well as to those which are in a city, town, or village.—--/b. 322. 


15. Same; homesteads exceeding limit.—If the homestead, when reduced to its 


lowest practicable dimensions, exceeds the constitutional limit of two 
thousand dollars in value, no court has any power, in the absence of 
statutory provisions, to allot any exemption in the premises, or to allow 
an equivalent for a homestead exemption. —Jb, 322. 


16. Sume; alienation by mortgage.—A mortgage, or other alienation of the 


homestead, by the husband alone, is absolutely void, and inoperative for 
any purpose ; bnt, if the wife joins in the conveyance, and it is acknowl- 
edged by her and her husband before a proper officer, who certifies the 
fact of such acknowledgment, in the form prescribed by the statute for 
other conveyances (Rev. Code, § 1548), such certificate is, in the ab- 
sence of all statutory provisions on the subject, sufficient proof of ‘the 
voluntary signature and assent of the wife ;” and it can only be im- 
peached by proof of fraud or imposition practiced towards her—a fraud- 
ulent combination between the parties interested and the officer taking 
the acknowledgment.—Jb. 322. 
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CONSTITUTIONAL LAW— Continued, 


17. Same ; alienation by mortgage, and foreclosure thereof after husband’s death.— 
When the homestead has been aliened by the owner in his lifetime, by 
a mortgage duly executed and acknowledged by him and his wife, the 
mortgage may be foreclosed after his death, notwithstanding the minor- 
itv of his children; and in the event of such foreclosure, the children can 
claim no part of the proceeds of sale until the mortgage debt is paid.— 

Weber v. Short, 311. 

18. Same; what estate will support.—To support a right to a homestead exemp- 
tion under the constitution, in favor of the widow and children, it is 
not necessary that the decedent should have been seized in fee of the 
lands: the right may be claimed in lands held only under a lease, or in 
an equity of redemption in mortgaged lands; but, in either case, it 
ceases with the estate. (Overruling Pizalla v. Campbell, 46 Ala, 35, as to 
leasehold lands. )—Jb. 311. 

19. Same; rights of widow and children after owner’s death.—The ‘‘ homestead 
of a family, after the death of the owner thereof,” which the constitu- 
tion declares ‘‘shall be exempt from the payment of debts,” &e., ‘‘in 
all cases during the minority of the children,” enures to the benefit of 
the widow, as well as of the minor children, but not of the adult chil- 
dren or heirs; and the widow’s right to the homestead would continue 
during her life, if the estate which the husband had should not termin- 
ate before that time.—Jb. 311. 

20. Same; rights of widow and children.—On the death of the husband, leav- 
ing a widow or minor child or children, or both a widow and minor 
child or children, the homestead exemption continues during the life of 
the widow and the minority of the children ; but they take no title to 
the premises, and have only the right to use and occupy them, and the 
property reverts to the estate whenever the exemption ceases ; and this 
homestead exemption to them is freed from administration, descent, and 
devise, as well as from debts. — Miller v. Marx, 322. 

21. Same; statutory provisions in Revised Code.—The provisions of the Re- 
vised Code as to homestead exemptions (§ § 2061, 2539 G), being incon- 
sistent with the provisions of the constitution since adopted, are re- 
pealed by it ; but this repeal does not affect the provisions of said sec- 
tion 2061 as to the exemption of personal property.— Ib. 322. 

22. Same; statutory changes by act of April 23, 1873.—The act in relation to 
exemptions, approved April 23, 1873 (Sess. Acts 1872-3, pp. 64-69), has 
enlarged the area of the homestead, if in the country, to one hundred 
and sixty acres, without any limitation as to value ; provides for the as- 
certainment and apportionment of an equivalent in money, where the 
homestead is excessive in value, and incapable of subdivision ; vests 
the homestead absolutely in the widow and children, when the estate of 
the deceased husband is insolvent ; and requires that the wife’s volun- 
tary signature and assent to a mortgage, or other alienation of the 
homestead, shall be shown by her examination separate and apart from 
her husband ; and these changes apply to all homestead exemptions 
which have accrued since the passage of that act.—J/b. 322. 

23. Same ; alienation by husband alone with other lands.—A conveyance of an 
entire tract of land, embracing the homestead, by the husband alone, 
though void as to the homestead, is valid as to the other lands.—Mc- 
Guire v. Van Pelt, 344. 

24. Same ; in lands held by tenants in common.—The right of homestead ex- 
emption, as secured by the constitution, attaches to lands owned and oc- 
cupied by tenants in common ; and where two tenants in common, own- 
ing a tract of land on which there is but one dwelling-house, and occu- 
pying it as their homesteadg convey it by deed of trust for the benefit of 
their creditors, their wives saopente tata in the conveyance, the en- 
tire homestead right, to the extent of eighty acres, including the dwell- 
ing-house, passes by the conveyance, as against a purchaser under a 
prior mortgage of the entire tract,in which the wives did not join 

. (BrickEy, C. J., dissenting).—Ib. 344. 

25. Title to shore on tide-waters.—The title to the shore, on all tide-water 
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streams, resides in the State, for the benefit of the public ; and its use 
by the public, for the purposes of commerce, is not only permissible, 
but in accordance with the trust annexed to the title.—Boulo v. N. 0, 
Railroad Co., 480. 


CONTRACTS. 


1. 


2. 


ad 


if 


7. 


or 


ee 


Conveyance of crop growing, or to be grown in future, as between mortgagor 
and mortgagee.—A growing crop, however immature its state, was the 
subject of sale or mortgage at common law; and although a mortgage of 
future crops, to be grown on rented lands, of which the mortgagor hag 
not yet acquired possession under his lease, may at law be invalid, 
as a conveyance of things not in existence, unless ratified by some act 
on the part of the mortgagor after their acquisition; yet the court in- 
clines to the opinion that, in equity, it would attach to the crops as they 
came into existence, and transfer the beneficial interest therein as 
against all the world, except a bona fide purchaser without notice, 
Booker v. Jones’ Adm’r, 266. 

Same, as between lessor and lessee; lease and mortgage, contemporaneously 
executed, construed as one instrument.— Where lands are leased for a term 
of years, to commence at a future day, and the lessee at the same time 
executes a mortgage to the lessor, conveying the crops to be grown each 
year as security for the rent, the lease and mortgage are to be construed 
together as parts of one and the same instrument; and thus construed, 
they operate as a reservation of the title to the crops, to the lessor and 
mortgagee, until the rent is paid.—Ib. 266. 

W hether contract is mortgage or ewxecutory sale.—Where a purchaser of 
lands, being unable to complete his payments, borrows money for that 
purpose from a third person, to whom he has the legal title conveyed 
by his vendor, giving his notes for the repayment of the money, and 
taking a bond for title on their payment, the relation between the par- 
ties is not that of mortgagee and mortgagor, but that of vendor and 
purchaser.— Micou v. Ashurst, 607. 

Loan of Confederate States bonds, as consideration.—A mortgage will not be 
cancelled, or declared void, because its consideration was a loan of 
Confederate States bonds.—Jb. 607. 

Validity of infant’s contract.—An infant’s contract, for the performance of 
labor or personal service, is voidable by him at his election; and when 
he has disaffirmed it, a person who afterwards employs him is not guilty 
of a violation of the statute (Rev. Code, § 3691), which makes it a penal 
offense to entice away or employ a laborer or servant, who has con- 
tracted in writing to serve another for a specified time, “such contract 
being in force, and binding on the parties thereto.” (Overruling Murrell 
v. The State, 44 Ala. 367.) Langham v. The State, 114. y 

Infant's power of atlorney.—An infant’s power of attorney to sell lands is 
not voidable only, but absolutely void.—Philpot v. Bingham, 435. 

Impossibility of performance.—The impossibility of performance created by 
the act of the law, such as excuses the non-performance of a condition, 
must be by the act of the law which creates the obligation.—(uin v. 
The State, 170. 


See, also, Commission Mrercuants ; ComMon CARRIERS ; VENDOR AND 


PURCHASER. 


CORPORATIONS. 
1, ‘*Canebrake Agricullural District ;” character of corporation, and constitution- 


ality of act establishing.—The **Canebrake Agriculiural District,” as es- 
tablished by the act appypved Fel@ruary 20, 1866, (Sess. Acts 1865-66, 
pp. 334-37), is a public, though not technically a municipal corpora- 


tion; and the title of the act creating it—‘‘An act to establish the Cane- 
brake Agricultural District, to provide for the securing of the same, and 
the management of its affairs’—indicates with sufficient precision its 
purpose and objects, and includes all the powers conferred by the act on 
the corporation.— Dillard v. Webb, 468. 
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CORPORATIONS— Continued. 


9, Appointment of pound-keepers.—The power to establish pounds, and to ap- 
point pound-keepers, conferred by the 13th section of the act creating 
said corporation on the board of commissioners, can not be delegated 
by them to the president; and an appointment by the president, being 
void, confers no power on the person appointed, and constitutes no de- 
fense to an action on account of his official acts.—Ib. 468. 

Boundaries of said distric.—The beginning and bearing points of the 
northern and southern boundaries of said district being designated in 
the charter, the commissioners have no power to change or depart from 
them, though they may ascertain and establish the lines between the 
designated points.—Jb. 468. 

Constitutional amendment (14th) abolishing distinction on account of color. 
The provision contained in the 4th section of the act creating said cor- 
poration, which limits the right to vote at elections for commissioners 
to the white resident land-owners of the district, is abrogated by the 14th 
amendment to the constitution of the United States, since adopted, 
which abolishes distinctions on account of color, and has been repealed 
by legislative enactment; but this does not annul the entire section, nor 
invalidate elections held under it.—Jb. 468. 

Election of corporate officers; validity of acts of officers de facto.—If the 
validity of an election for officers or managers of a corporation is not 
assailed by a direct proceeding during their continuance in office, but 
they are permitted to act throughout their term as officers de facto, the 
legality of the next or any subsequent election cannot be questioned on 
account of any vice or irregalarity in the first.—Jb. 468. 

. State police power over public streets of city; to what uses streets may be ap- 
plied. —The public streets of an incorporated city or town, whether dedi- 
cated by the owners of the fee, or acquired in the exercise of the right 
of eminent domain, are subject to the sovereign police power of the 
State; and the legislature may, by express enactment, authorize a rail- 
road company to lay its track across or through them; but, where the 
streets have been dedicated to the public as highways, the ultimate fee 
remaining in the original owners of the soil, the municipal corporation 
can not, in the absence of express legislative authority, allow them to 
be used for that purpose by a railroad company, to the injury of the 
a i proprietors of the adjacent lands.—Perry v. N. 0. Railroad 
Co., 418. 

7. Railroad charter; not judicially noticed.—The charter of an incorporated 
railroad company is a private statute, of which the courts cannot take 
judicial notice; and in the Chancery Court, it must be pleaded as well 
as proved, although the statute (Rev. Code, § 2698), dispenses with the 
necessity of pleading it specially in courts of law.—Jb. 413. 

8, Lease of lots by corporate authorities of Mobile, under statutory authority, to 
defray expenses of filling up and draining.—The corporate authorities of 
the city of Mobile having been authorized, by an amendment of the city 
charter adopted in 1831 (Sess. Acts 1830-31, p. 54), ‘to require lots to 
be cleansed and cleared of all such nuisances as may seem necessary to 
be removed,” and, where the owner of any lot could not be found, to 
cause such cleansing to be done, and to lease the lot for such term as 
would cover the expense of cleansing; a lease, executed by said corpo- 
rate wuthorities under this power, conveys only the lot’ so cleansed, ac- 
cording to its boundaries at that time; and although the lease describes 
the lot with enlarged boundaries, the excess does not pass to the lessee. 
Boulo v. N. O. Railroad Co., 480. 

9. Counties as coroporations; how far subject to legislative control.—Counties are 
public corporations, or quasi corporations, invested with a portion of 
the State’s political power for the purposes of local administration, and 
subject, within the limits imposed by the constitution, to the general 
superintendence and control of the legislature; and in the creation of 
new counties, the legislature has the undoubted right to provide, as it 
has done bya general statute (Rev. Code, §§ 28-29), for an apportion- 
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ment of the respective debts of the old counties between them and the 
new county. —Chambers Couuty v. Lee County, 534. 


COSTS. 

1. Law increasing costs in criminal cases. —A law increasing the costs on con- 
viction in a criminal case is penal, and cannot apply to offenses com- 
mitted prior to its passage; if applied to such cases, it would be an ex 
post facto law.— Caldwell v. The tate, 133. 

2. Costs m criminal eases not within constitutional provision abolishing imprison- 
ment for debt.—The constitutional provision which prohibits imprison- 
ment for del.t, Art. I, § 21, does not apply to the costs which accrue on 
conviction in a criminal case; nor is there any other constitutional pro- 
vision which prohibits the legislature from making the payment of such 
costs a part uf the }unishment, and subjecting their non-payment to an 
increased punishment.— Cauldwell v. The State, 133. 

3. Costs, on sale for partition.—Un bill by the administrator of a deceased 
tenant in common, against the surviving tenants, asking a sale of lands 
for partition, costs will not be imposed on the defendants, when it does 
not appear that they interposed any obstacle to the assertion of his rights 
by the complainant, and the bill embraces other claims which are un- 
founded.— Cockrell v. Coleman’s Adm’r, 583. 


COUNTY. 
1. Counties as corporations ; how far subject to legislative control.—Counties 
are public corporations, or guasi corporations, invested with a portion 
of the State’s political power for the purposes of local administration, 
and subject, within the limits imposed by the constitution, to the gen- 
eral superintendence and control of the legislature ; and in the creation 
of new counties, the legislature has the undoubted right to provide, as 
it has done by a general statute (Rev. Code, §§ 28-9), for an apportion- 
ment of the respective debts of the old counties between them and the 
new county.— Chambers County v. Lee County, 534. 

2. Action against new county, for pro-rata share of old county debt ; presentation 
of claim to Commissioners’ Court.—An action at law lies against a new 
county, in favor of one of the old counties from which it was taken, for 
its pro-rata share of the existing debt of the old county, as ascertained 
and certified by its Commissioners’ Court, if the Commissioners’ Court 
of the new county refuses to issue its certificate of indebtedness, as re- 
quired by the statute (Rev. Code, § 29); and it is not necessary that such 
debt shall be presented within twelve months (Jb. § 909), as required in 
the case of other claims against a county.—/b. 534. 

3. Act reviving county claims, barred by non-presentation ; constitutionality of. 
The constitution of 1868 contained no provision, which, directly or by 
implication, inhibited the passage of a law reviving claims against a 
county, which had become barred by the failure to present them within 
twelve months from the time they accrued (Rev. Code, § 909), and allow- 
ing them te be presented within a specified time.—-Marengo County v. 
Coleman, 605. 

COULTS. 

1. Constitutionality of act establishing Court of Quarter Sessions of Perry county. 
An ‘inferior court,” such as the constitution authorizes the legislature 
to establish (Art. VI, § 1), having been construed by thi8 court, twenty- 
seven years ago, in the case of Nugent v. The State (18 Ala. 521), to 
mean a court whose judgments or decrees are revisable by a higher 
tribunal on error or appeal; and that construction having been recog- 
nized and acted on ever since, not only by this court, but by the general 
assembly, and by constitutional conventions; the Court of Quarter Ses- 
sions of Perry county, as established by the act approved February 23, 
1876 (Sess. Acts 1875-6, p. 371), although its jurisdiction is made co- 
extensive with that of the Circuit Court, is an ‘inferior court” within 
the meaning of that constitutional provision.—Sanders v. The State, 42. 
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CRIMINAL LAW. 


ADULTERY. 


1. Proof of marriage.—In criminal prosecutions for adultery, marriage is a 
necessary ingredient of the offense, and must be proved ; and while the 
declarations and conduct of the parties living together, holding out to 
the world that such relation exists between them, are competent evi- 
dence, general reputation is not.—Buchanan v. The State, 154. 


Arrest. See that Title. 


ARSON. 


2. Averment and proof of ownership; variance; what is revisable.-—On a trial 
under an indictment for arson, the house burned being averred to have 
belonged to ‘Zeon R.,” while the proof showed that it belonged to 
‘* Leonidas R.,” who ‘‘ was also known and called by the name of Leon 
R. ;” no objection to the evidence being made in the court below, and no 
charge being asked and refused as to any supposed variance between the 
averment and proof of ownership, the question of such variance is not 
here presented for decision.—J/inds v. The State, 145. 


ASSAULT AND BATTERY. 


3. Former conviction.—The maltreatment of a county convict, by a person to 
whom he is hired (Rev. Code, § 3687), by chaining him to a plow, neces- 
sarily includes an assault and battery ; and under an indictment for the 
former offense, the statute (Rev. Code, § 4199) authorizes a conviction 
for the latter; hence, a judgment of conviction, under an indictment 
for such maltreatment, is a bar to a subsequent indictment, charging the 
same offense as an assault and battery.—Sanders v. The State, 42. 


Baw. See that Title. 
Bawpy Hovsss. 


4. Joinder of offenses, in different counts of indictment.—The common-law of- 
fense of keeping a bawdy-house, and the statutory offense of ‘‘ being a 
common prostitute, or the keeper of a house of prostitution, having no 
honest employment whereby to maintain herself” (Rev. Code, § 3630), 
may be joined in separate counts, in the sameindictment. (Overruling 
Norvell v. The State, 50 Ala. 174, as to the joinder of separate offenses. ) 
Wooster v. The State, 217. 

5. Evidence «f general reputation of house and its inmates.—Under an indict- 
ment for keeping a bawdy-house, evidence of the general reputation of 
the house is not admissible ; but evidence of the general reputation of 
its inmates, for chastity, is relevant and competent.—ZJb, 217. 


BiGcamy. 


6. What constitutes offense ; where indictable ; variance.—The offense of big- 
amy, under the statute (Rev. Code, § 3599), as at common law, is com- 
plete when the second marriage is complete, without proof of subse- 
quent cohabitation, and is indictable only in the county in which the 
second marriage is solemnized ; while subsequent cohabitation under 
the second marriage, which is a distinct offense, may be indicted and 
punished in any county in which it is committed ; but, under an indict- 
ment for bigamy, a conviction cannot be had on proof only of subse- 
qtient cohabitation, in the county in which the indictment was found, 
when the second marriage took place in another county, or in another 
State.— Beggs v. The State, 108. 

7. Validity of infants marriage.—A marriage, contracted by an infant under 
the age of consent—seventeen years if a male, and fourteen if a female— 
(Rev. ‘'ode, § 2333), is not absolutely void, but voidable only ; and, un- 
til disaffirmed, is a marriage in fact, and sufficient to support a prosecu- 
tion for bigamy in contracting a second marriage.—Beggs v. The state, 
108 ; Cooley v. The State, 162. 
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CRIMINAL LAW— Continued. 
8. Proof of marriage by bill for divorce.—A bill in equity for a divorce, not 


verified by the oath of the complainant, is, like any other unsworn bill, 
regarded as the mere suggestion of counsel; and is not competent evi- 
dence against the complainant therein, in a subsequent prosecution for 
bigamy, to prove his marriage with the defendant as therein alleged, — 
Cooley v. The State, 162. 

Proof of marriage by certified transcript of license and return ; judicial notice 
of public officers. —A marriage license, with the certificate of the solemni- 
zation of the marriage under it, is a record of the Probate Court, which 
the judge is required to keep (Rey. Code, § 2340), and authorized to 
certify ; and when a certified transcript thereof is offered in evidence in 
any court of this State, it is not necessary that the judge’s certificate 
should be nunder his official seal, since the courts take judicial notice of 
all public officers who are commissioned by the governor, and are bound 
to recognize their official acts.— Beggs v. The State, 108. 


BurGuary. 


What constitutes “brealcing into” house.—If a person enters a store through 
an open door, secretes himself within until the door is locked, then 
commits a larceny, and escapes by opening or breaking out a window, he 
can not be convicted of burglary under the statute (Rev. Code, § 3695), 
Brown v. The State, 123. 

Constituents of offense ; proof of value.—Under an indictment for burglary 
in breaking and entering a cotton-house, the prosecution must prove 
that the cotton in the house was a thing of value; and a charge to the 
jury, as to the constituents of the offense, ignoring the proof of value, 
is erroneous.— Rowland v. The State, 210. 

Ownership of building broken and entered.—-The ownership of the building 
broken into and entered is properly laid in the person who was in the 
undisputed occupancy and possession at the time of the burglary.— 
Matthews v. The State, 65. 

Sufficiency of indictment.—In an indictment for burglary in breaking and 
entering a cotton-house (Rev. Code, § 3695), a count which does not 
aver that any thing of value was kept in the honse at the time is fatally 
defective on demurrer.—Rowland v. The State, 210. 

Same.—In an indictment for burglary (Rev. Code, § 3695), an averment 
that corn, ‘a valuable thing, was then and there kept tor sale,” &c., in 
the building broken into and entered, is sufficient, without an addition- 
al averment of the value of the corn.— Mutthews v. The State, 65. 

Same. —An indictment which charges that the defendant ‘broke into and 
entered the store-house of R. D., with the intent to steal, where there 
was, at the time of such breaking and entering into said store-house, 
goods, merchandise, or other valuable things, was kept for use,” Xc., 
though expressed in careless and ungrammatical language, is sufficient 
on demurrer.—Pond v. The Stute, 196. 

Same.—In an indictment for burglary (Rev. Code, § 3695), an averment 
that, in the building broken into and entered, ‘‘ meat and flour, things 
of value, were then and there kept for use,” &c., is a sufficient averment 
of their value.-—Ihut v. The State, 214. 

Limitation of prosecution.—A criminal prosecution for burglary must be 
commenced (Rev. Code, § 3951) within three years next after the com- 
mission of the offense; consequently, where the bill of exceptions, pur- 
porting to set out all the evidence, shows that the only proof of the time 
when the offense was committed fixed it more than three years before 
the indictment was found, and the record does not show any prior com- 
menccment of the prosecution, a charge to the jury, which authorizes a 
conviction on proof that the offense was committed ‘before the finding 
of the indictment,” is erroneous, -—lb. 214. 





. 
CARRYING CONCEALED WEAPONS. 


Exception as to self-defense.—If a person carries concealed weapons for the 
purpose of offense, intending to make or provoke an attack, he can not 
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CRIMINAL LAW—Continued. 


justify on the ground of self-defense (Rev. Code, § 3555), although he 
may have been threatened with, or may have good reason to apprehend 
an attack.-- Stroud v. The State, 77. 


ENTICING OR EMPLOYING SERVANT UNDER WritTEN CoNTRACT. 


19. What constitutes offense ; validity of infant's contract.—An infant’s contract, 
for the performance of labor or personal service, is voidable by him at 
his election; and when he has disaffirmed it, a person who afterwards 
employs him is not guilty of a violation of the statute (Rev. Code, 
§ 3691), which makes it a penal offense to entice away or employ a la- 
borer or servant, who has contracted in writing to serve another for a 
specified time, ‘‘such contract being in force, and binding on the par- 
ties thereto.” (Overruling Murrell v. The State, 44 Ala. 367.)—Langham 
v. The State, 114. 


EVIDENCE IN CRIMINAL CASES. 


20. Admissibility of confessions.—Confessions, made by the prisoner while in 
custody, cannot be rejected, as having been obtained by improper in- 
ducements, when it is only shown that he was importuned to confess if 
guilty, and not to confess if innocent.—Meinauka v. The State. 47. 

21. Preliminary proof to court, in reference to confessions.—Although it is nec- 
essary, before a confession is allowed to go to the jury, to make prelimi- 
nary proof to the court that it was not obtained by any improper in- 
ducements held out to the prisoner; yet, in this case, the objection to 
the testimony being general, and the record tending to show that the 
witness was speaking of the same confessions to which others had testi- 
fied, and as to which the requisite preliminary proof had been made to 
the court, held, that the record did not show error in this respect. — 
Ib. 47. 

22. Confessions ; provinces of court and jury, as to admissibility and credibility. 
When the court has decided that a confession was made voluntarily, and 
has therefore allowed it to go to the jury, the province of the jury is 
limited to a consideration of its credibility; consequently, a charge 
asked, which refers to them for decision the question whether it was 
voluntary, is properly refused.— Matthews v. The State, 65. 

23. Admissions implied from silence.—Evidence of admissions, to be implied 
from silence, should always be received with great caution, and should 
be weighed by the jury very carefully, if not distrustingly; and although 
the evidence in this case was properly received, a charge instructing the 
jury that ‘‘the fact that a person who is charged with the commission of 
a crime says nothing, but remains silent, is a circumstance to which the 
jury may look as a confession of guilt,” was calculated to mislead them, 
and is a reversible error.— Campbell v. The State, 80. 

24, Admissibility of confessions.—Although no unbending, universal rule can 
be laid down, by which to determine whether subsequent confessions in 
a criminal case are admissible, when the former confessions were ob- 
tained by improper influences; yet, in each case, the inquiry must be, 
whether, considering the degree of intelligence of the prisoner, and all 
the attendant circumstances, it is affirmatively shown that the effect of 
the primary improper inducement was so entirely obliterated from his 
mind that the subsequent confession could not have been in the slight- 
est degree influenced by it; and if there be any doubt on this question, 
it must be resolved in favor of the prisoner, and tle confession must be 
excluded.— Porter v. The State, 95. 

25. Same.—The first confessions of the prisoner in this case, who was a 
freedman, were made during his preliminary examination before a mag- 
istrate on a charge of murder, and were obtained from him, after a great 
deal of hesitation on his part, by the strongest assurances on the part 
of his attorney, confirmed by the prosecuting attorney, the brother of 
the deceased, and the magistrate, that he should not be prosecuted, but 
should be used as a witness against the other defendants; and these con- 
fessions were 1epeated by him, on the next day, to the constable who 
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vas carrying him to jail, and who had given him three drinks of liquor, 
On the first and second days after his commitment to jail, the leading 
counsel for the prosecution, accompanied by a brother-in-law of the de- 
ceased and another friend, visited him in jail, and said to him, no other 
persons being present: ‘I have heard what you confessed at U. You 
did not tell the whole truth about it. I want you to be particular how 
you talk, as what you say may send you to the penitentiary er gallows, 
I have control of the case now, and all that was done at U. is done 
away. I withdraw all hopes of reward, and fears of punishment. You 
have not told all the truth about it. I tell you now, again, that you 
must not hope or expect to receive any benefit, favor, or mercy, or think 
the case will go lighter with you for what you said at U., or what you 
may say now; and if they promised to let you off, or to make the pun- 
ishment lighter, or to let you be a State witness, I tell you, it cannot be, 
You cannot be a State witness, and you must not expect any mercy, or 
to be a State witness. I want you to understand, that all promises made 
at U. are taken back, and what you said there will do you no good, and 
cannot be used for or against you. If you wish to tell anything, you 
must do it of your own free will; and remember, it may hang you, or 
send you to the penitentiary for life. Now, you can tell the truth about 
it, if you wish. Do you understand what Imean?” The prisoner re- 
plied, ‘that he did understand; that he did not expect any mercy; that 
he expected to be hung; that he told it because his conscience hurt him, 
and he could not keep it any longer;” and he then made confessions 
substantially the same as the former, eld, that these last confessions 

ought not to have been received in evidence against him.—Jb. 95. 

Utrect of confessions, as against co-defendants.—Where several defendants 
are jointly indicted and tried, the confessions of one are not admissible 
against another, for any purpose; consequently, where some of them 
have made confessions, and others have not, it is error to instruct the 
jury that they ‘‘may compare the confessions of each with the other.”— 
Ib. 95. 

27. Confessions ; sufficiency of uncorroborated.—A confession, not corroborated 
by independent evidence of the corpus delicti, is not sufficient to support 
a conviction of felony. — Matthews v. The Siate, 187. 

28. Admissibility of confessions.—Where the sheriff, on arresting the defend- 
ant, said to him, ‘‘I am sorry to inform you that you are my prisoner,” 
and, being asked ‘‘what for,” replied, ‘‘For stealing George Waite’s 
money;” whereupon the prisoner said, ‘‘I am sorry I stole it ;’ and the 
officer testified that no threats or promises were used to induce the con- 
fession,—held, that the confession was voluntary, and properly admitted. 
Grant v. The State, 201. 

Same ; preliminary proof to court.—Before confessions can be received in 
evidence in a criminal case, it must be affirmatively shown, by proof 
addressed to the court, that they were made voluntarily; and if they are 
allowed to go to the jury, on the preliminary proof made to the court, 
and additional evidence is afterwards brought forward during the trial, 
showing that they were in fact not voluntary, the court should withdraw 
them from the jury, and instruct the jury to disregard them entirely as 
evidence. — Bonner v. The Stale, 242. 

30. Same; how revised on error.—The ruling of the court as to the admissi- 
bility of confessions is revisable on error; but the appellate court, in 
revising such yuling, as in revising other rulings by an inferior court on 
controverted questions of fact, will not reverse the judgment, unless it 
appears to be manifestly wrong.—Jb. 242. 

31. Relevancy of evidence showing motive; proof of indictment.—Where the evi- 
dence against the defendants, as the perpetrators of the murder, is 
entirely circumstantial, the fact that a prosecution for larceny was pend- 
ing against them at the time of the killing, and that the deceased was 
the prosecutor and principal witness against them in that case, is rele- 

vant and admissible evidence against them, as tending to show a motive 

for the commission of the crime ; but the indictment and its contents 
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can not be proved by the oral testimony of the clerk and the solicitor. — 
Childs v. The State, 25. 

32. Contradictory exculpating declarations.—Contradictory declarations, made 
by the defendant to different persons, apparently with the view of excul- 
pating himself, and accounting for his possession of stolen property, are 
not governed, as to their admissibility, by the rules which apply to con- 
fessions. —/larrison v. The State, 239. 

33. Hearsay, and res geste. —The conduct and conversation of parties, accom- 
panying an act, are generally admissible as a part of the res geste ; yet, 
a message sent to the accused by his employer, though it might be ad- 
missible as tending to explain his flight, which had been proved as a 
circumstance against him, is, prima facie, mere hearsay ; and when 
offered for the purpose of showing ‘‘that the defendant ran away in 
consequence of it,” the appellate court can not affirm that its rejection 
was erroneous, when the message itself is not set out in the record.— 
Hurt v. The State, 244. 

34, Relevancy of evidence generally, in cases depending on circumstantial evidence. 
In inquiries of fact dependent for their solution on circumstantial evi- 
dence, no general rule can be laid down, which will define with uner- 
ring accuracy what collateral facts are relevant and admissible in any 
particular case ; yet, while it is proper to guard strictly against the 
undue multiplication of issues, whatever tends to shed light on the 
main inquiry, and does not withdraw the minds of the jury from that 
inquiry, by obtruding on their minds matters which are foreign, or of 
questionable pertinency, is, generally, relevant and competent evidence. 
Mattison v. The State, 224. 

35. Circumstantial evidence; sufficiency of.—In criminal cases, the test of the 
sufficiency of circumstantial evidence is, not whether it produces as full 
conviction as the positive testimony of a single credible witness, but 
whether it excludes from the minds of the jury every reasonable doubt 
of the detendant’s guilt.— Matthews v. The State, 65. 

36. Motive and threats on part of accused ; relevancy of evidence showing.—Evi- 
dence showing a motive on the part of the accused in committing the 
offense charged, and his threats against the prosecutor, though made 
several months before the commission of the offense, are relevant and 
admissible against him.— Hinds v. The State, 145. 

37. Leading questions to witness ; what is revisable.—In the examination of wit- 
nesses, the form and manner of interrogating them must be left, in a 
great degree, to the discretion of the presiding judge; and the allow- 
ance by him of a leading question is not revisable on error.—Ib. 145. 

Form of question and answer, as to state of feeling between witness and accused. 
On a trial for arson, the prosecutor may be asked, ‘* what was the state 
of feeling between you and the accused at the time of the burning;” and 
he may answer, ‘that it was not good.” There is nothing objectionable 
in the form of either the question or the answer. —Ib. 145. 

39. Competency of wife as witness for husband's co-defendant. —Where several 
defendants are jointly indicted and tried, the wife of one of them is not 
a competent witness for the others.—Childs v. The State, 25. 

Proof of venue.—Where the bill of exceptions purports to set out all the 
evidence adduced on the trial, but does not show that the venue was 
proved, the defendant may take advantage of the omission by a request 
for a general charge on the evidence. This is now the established prac- 
tice, and the court does not feel at liberty to depart from it in the case 
of a capital felony, though it would be inclined, if the question were 
new, to require that the attention of the primary court should be specially 
called to the omission.—S. 0. 28; Gooden v. The Slate, 178. 

41. Proof of venue afler evidence has closed.—It is discretionary with the court 
below to permit a witness to be recalled, for the purpose of proving the 
venue, after the evidence has closed, and during the argument to the 
jury.—Pond v. The State, 196. 

42, Excluding evidence once admitted.—The practice of permitting illegal evi- 

dence to go to the jury in the first instance, and afterwards withdraw- 
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ing it from them, ought to be avoided; but, where the record shows 
that it was withdrawn from them, and they were instructed to disregard 
it, this cures the error of its admission.— Childs v. The State, 28. 

43. Proof of pending indictment.—When it becomes material to prove the fact 
that an indictment is pending in another county, and its contents, the 
proper mode of proving it is, not by the production of the original, but 
by an exemplification duly certitied.—S, C., 2, 28. 


EXTORTION, 


44. What constitutes offense.—To constitute the statutory offense of extortion 
(Rev. Code, § 3593), the officer must have acted in an official capacity, 
and not as a private individnal—must have demanded or accepted, un- 

~ der color of his office, fees to which he was not entitled, from a person 
for whom he had rendered official services, or from whom he had a right 
to demand a fee.— Collier v. The State, 125. 


Fast PRETENSES, 


? 


45. Obtaining money or goods by ‘false pretense ;” what constitutes.—A *‘false 
pretense,” within the meaning of the statute (Rev. Code, § 3714), isa 
false representation as to some existing or past fact; a mere promise to 
be performed in future, though not meant to be kept when made, is not 
u false pretense. —Colly v. The State, 85. 


ForGERY. 


46. Constituents of offense. —To authorize a conviction for forgery (Rev. Code, 
§§ 3635-6), it is not necessary that the prisoner should have written the 
instrument; if, with intent to publish and utter it, he procured another 
person to write it, and afterwards uttered and published it as genuine, 
he may be convicted.—- Gooden v. The State, 178. 

47. Same; intent.—The intent to deceive and defraud. being a material ingre- 
dient of the offense, a charge is erroneous which withdraws from the 
jury all consideration of the question of intent.— Ib. 178. 

48. What writings are within the statute ; variance as to name of supposed maker. 
A writing in these words, ‘July 10th, 1876, due Bell Sims twenty dol- 
lars, at first of August, 1876,” signed “Mr. Daniel T hreet,” if forged or 
uttered, with intent to deceive, in the neighborhood in which one 
Daniel T hweatt lives, will support an indictment for forgery; and ona 
trial for the forgery of stich an instrument, said Daniel T hweatt may tes- 
tity that many of his acquaintances pronounced his name as if it were 
spelled Threet.—Ib. 178. 


GAMING. 


49. Games ‘played with dice.”—Backgammon, as usually played, though dice 
are employed, is not a “game played with dice” within the prohibition 
of the statute against gaming (Rev. Code, § 3620).— Wetmore v. The 
State, 198. 

50. Gaming on premises of licensed retailer ; constituents of offense ; burden of 
proof as to contract of sub-letting, and intent.—A licensed retailer is bound 
to be diligent to prevent gaming on the premises used or controlled by 
him; and if he is the lessee of a two-story house, carrying on his busi- 
ness in the lower story, and knows that a room in the second story is 
used by his tenant for gaming purposes, he may be convicted under the 
statute (Rev. Code, § 3625), unless he affirmatively shows such an entire 
separation of the room from the lower story as will exonerate him from 
the liability which the law imposes on him; but it is a question for the 
jury to determine, whether he sub-rented the room in good faith, with 
the intent and expectation that it should be used only for some lawful 
purpose.—Campbell v. The State, 89. 

51. Sufficiency of indictment.—An indictment, which charges that the defend- 
ant ‘did bet at a game with cards,” &c. (Rev. Code, § 3622; Form No. 29, 
p. 811), is sufficient on demurrer, although it does not aver that he bet 
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52. 
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money or other valuable thing.—Jucobson v. The State, 151; Mitchell v. 
The State, 160. 

Proof of character of house or place where playing was done.—A conviction 
for betting at a game of cards, ‘‘at a house or place where spirituous 
liquors were at the time sold,” &c., cannot be sustained, when the only 
evidence as to the character of the house is that spirituous liquors were 
there sold at the time of the trial.— Mitchell v. The State, 160. 


ILLEGAL Vorina. 


What constitutes offense; relevancy of evidence as to age of voler.—A minor 
can not be convicted of illegal voting, if he honestly believed that he 
was twenty-one years of age when he voted (Gordon v. The State, 52 Ala. 
308); hence, the fact that his father told him, before he voted, that he 
was twenty-one years old, is relevant ai:d admissible evidence for him. 
Carter v. The State, 181. 

Sufficiency of indictment.—An indictment which alleges that the defendant, 
‘not being of the age of twenty-one years, did unlawfully deposit his 
ballot, as his vote, at a general election held in said county on the third 
day of November, 1874, contrary to law,” &c., is bad on demurrer: it 
should describe the election, or the purposes for which it was held, with 
that degree of certainty which will enable the court, on conviction, to 
pronounce the proper judgment.—Jb. 181. 


. Proof of poll-list.—The poll-list, certified by the inspectors of the election, 


is the highest and best evidence of the persons who voted at the pre- 
cinct; but, if it is not certified by the inspectors, it is not competent 
evidence against a person indicted for illegal voting, without extrinsic 
proot of its authenticity and correctness.—Hunler v. The State, 76. 


INDICTMENT. 


Caption ; description of court.-—It is not a valid objection to an indictment, 
which is shown by the record to have been found by a grand jury ata 
regular term of the “City Court of Selma,” that the words ‘City Court” 
only, instead of “City Court of Selma,” are inserted in its caption: these 
words may be rejected as surplusage.—Uarrison v. The State, 239; Bon- 
ner v. The State, 242. 

Alternative averments.—As to the propriety and sufficiency of alternative 
averments in indictments, see Murphy v. The State, 252; Nixon v. T he 
State, 120; Raisler v. The State, 64; Adler v. 7 he State, 16. 

Averment of defendant's name under alias.—Under our liberal statutory pro- 
visions (Rev. Code, § 4113), the Christian name of the defendant may 
be averred under an alias.—Lee v. T he State, 259. 

Statement of time.—In an indictment under the revenue law of 1875 (Sess, 
Acts 1874-5, 3-47), for being engaged in ‘the business of taking pic- 
tures,” without the license required by that law, the indictment being 
found in July of that year, an averment that the defendant engaged in 
the business ‘‘before the finding of this indictment,” without more, is 
not sufficient on demurrer: the averment should be, ‘‘before the finding 
of this indictment, and after the first day of April, 1875,” that being the 
day on which a license was first required. —Melntyre v. The Slate, 167. 

Amendment of.—An indictment for larceny, or for receiving stolen goods, 
may be amended, with the consent of the defendant, in the averment of 
the Christian name of the person to whom the goods belonged (Rev. 
Code, § 4143); and the fact that the defendant objected to the amend- 
ment, and only consented to it to avoid being bound over to answer a 
new indictment at the next term, does not render the allowance of the 
amendment improper.—oss v. The Stale, 177. 

New indictment, after quashing first.—When an indictment is quashed, and 
a new indictment preferred for the same offense, as authorized by the 
statute (Rev. Code, § 4146), the sufficiency of the new indictment must 
be tested as if it were found at the same time the former was found.— 
McIntyre v. The State, 167. 
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Objections to indictment, on account of defects in grand jury.--An indict- 
ment not found by a legal grand jury, is void, and the objection to its 
validity may be raised at any time, even for the first time on error; but 
if it was found by a legal grand jury, although the members thereof 
were not properly drawn or summoned, objection to it on that account 
can not be raised for the first time on error.—Sunders v. The State, 183, 

Joinder of offenses, in different counts.-—-The common-law vffense of keep- 
ing a bawdy-house, and the statutory offense of ‘being a common pros- 
titute, or the keeper of a house of prostitution, having no honest em- 
ployment whereby to maintain herself’ (Kev. Code, § 3630), may be 
joined, in separate counts, in the sameindictment. (Overruling Norvell 
v. The State, 50 Ala. 174, as to the joinder of separate offenses. )—Jb. 217, 

Same ; burglary and larceny.—In an indictment for burglary with intent 
to steal, the intent and actual larceny may be charged in the same 
count, being but one offense; but counts for burglary and for petit lar- 
ceny cannot be joined in the same indictment.— Adams v The State, 143. 


. Burglary.—An indictment which charges that the defendant ‘‘broke into 


and entered the store-house of R. D., with the intent to steal, where there 
was, at the time of such breaking and entering into said store-house, 
goods, merchandise, or other valuable things, was kept for use,” &c., 
though expressed in careless and ungrammatical language, is sufficient 
on demurrer.—Pond v. The State, 106. 


. Same ; averment of value.—In an indictment for burglary (Rev. Code, 


§ 3695), an averment that corn, ‘a valuable thing, was then and there 
kept for sale,” &c., in the building broken into and entered, is sufficient, 
without an averment of the value of the corn. — Matthews v. The State, 65. 

Same; same.—In an indictment for burglary (Rev. Cole, § 3695), an 
averment that, in the building broken into and entered. ‘neat and 
flour, things of value, were then an there kept for use,” Xc., is a suffi- 
cient averment of their value. —Hurt v. The State, 214. 

Same.—In an indictment for burglary in breaking and entering a cotton- 
house (Rev. Code, § 3695), a count which does not aver that any thing 
of value was kept in the house at the time is fatally defective on de- 
murrer.— Rowland v. The State, 210. 

Same ; averment of ownership of building.—The ownership of the building 
broken into and entered is properly laid in the person who was in the 
undisputed occupancy and possession thereof at the time of the bur- 
glary.— Matthews v. The State, 65. 

Gaming.-—An indictment, which charges that the defendant ‘‘did bet at a 
game with cards,” &c. (Rev. Code, § 3622; Form No. 29, p. 811), is suffi- 
cient on demurrer, although it does not aver that he bet money or other 
valuable thing.—Jacobson v. The State, 151; Mitchell v. The State, 160. 

Illegal voting. —An indictment which alleges that the defendant, ‘not be- 
ing ot the age of twenty-one years, did unlawfully deposit his ballot, as 
his vote, at a general election held in said county on the third day of 
November, 1874, contrary to law,” &c., is bad on demurrer: it should 
describe the election, or the purposes for which it was held, with that 
degree of certainty which will enable the court, on conviction, to pro- 
nounce the proper judgment.— Carter v. The State, 181. 

Larceny ; description of animal stolen. —‘‘A yearling, of the value of six dol- 
lars,” without the addition of any other descriptive words, is not a snffi- 
cient description of the animal stolen, in an indictment for grand lar- 
ceny under the act approved February 20, 1875, amending section 3706 
of the Revised Code (Sess. Acts 1874-5, p. 260); nor can the indictment 
be sustained as a charge of petit larceny.—Stollenwerk v. The State, 142. 

Same; same.—A sleer is an ‘“‘animal of the cow kind,” within the mean- 
ing of the statute approved February 20, 1875, amending section 3706 
of the Revised Code (Sess. Acts 1874-5, p. 260); and it may be so de- 
scribed by that name, in an indictment under this statute, without the 
addition of any other words.--- Watson v. The State, 150. 

Same ; clerical and grammatical mistakes. —The omission of the last letter 
of the word gold, in describing the money alleged to have been stolen, 
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. is a mere clerical or grammatical misprision, which does not vitiate the 
indictment.— Grant v. 7 he State, 201. 

75. Same; averment of value of stolen articles. —In an indictment for the larceny 
of several distinct articles, an averment of their aggregate value is suffi- 
cient on demurrer, though the better practice is to aver the separate 
value of each.--Jb. 201. 

76. Same; description of money.—‘* Ten twenty-dollar gold pieces of American 
coinage, ninety dollars in silver coin, the description of which is to the 
grand jury unknown, three hundred and twenty dollars in national cur- 

| ; rency of the United States, the description and denominatior of which 
is to the grand jury unknown, of the value of six hundred dollars, the 
personal property of G. P. W.”—held a sufficient description of each 
kind of money, in an indictment for the larceny.—Jb. 201. 

77. Larceny of ‘‘outstanding crop of corn or cotton ;? averment of value.—The 
larceny of “part of an outstanding crop of corn or cotton” being made 
a felony by statute (Sess. Acts 1874-5, p. 259), without regard to the 
value of the articles stolen, no averment of value is necessary in a pros- 
ecution for such larceny ; while, in a prosecution for petit larceny (Rev. 
Code, § 3708), such averment is indispensable.— Gregg v. The State, 116. 

78. Maltreatment of county convict.—An indictment which alleges that the 
defendant, ‘‘being the hirer of one M., a convict sentenced to hard 
labor for the county, did, during the time of said sentence to hard labor, 
and during the time said M. was so hired tov him, maltreat said convict, 
by chaining him to a plow for a great number of days, that is to say, 
four days, and forcing said convict, while so chained, to plow the lands 
of said defendant, and to work and labor for him while so chained, to 
the great punishment and suffering of said convict, without having an 
order, either of the court trying the offender, or of the Court of County 
Commissioners, for the confining, chaining, or otherwise shackling of 
said convict,” —is sufficiently certain and definite on demurrer (Rev. 
Code, §§ 3687, 4112), without any averment of the court by which the 
convict was sentenced, or the term of his sentence, or the offense of 
which he was convicted, or the name of the person or officer by whom 
he was hired to the defendant, or the term of such hiring.—Sanders v. 
The State, 184. 

Night-walker.—An indictment which charges that the defendant, a woman, 
‘was a common night-walker, and did walk and ramble in the streets 
and common highways at unseasonable hours of night, without having 
any lawful business, and without any necessity therefor, against good 
morals and good manners, to the common nuisance of all good people 
of said county,” &ec., does not contain a sufficient charge of an evil or 
unlawful purpose, and will not support a conviction.—Zhomas v. The 
State, 260 

Removing or selling mortgaged property.—In an indictment for removing 
mortgaged property (kev. Code, § 3705), the form prescribed (No. 39, 
p. 812) did not reqnire any particular description of the mortgage or 
other written instrument; and there is nothing in the amendatory act 
(Sess. Aets 1874-5, p. 259). which requires a change of the form in this 
particular.— Nixon v. The Stale, 120, 

81. Same; alternative averments.—An indictment under this statute may 
allege, in the alternative, that the defendant ‘did sell, remove, or con- 
ceal one bale of cotton,” &e.— Jb, 120. 

Resisting legal process ; description of officer executing or issuing process.—In 
an indictment for resisting an officer in the execution of legal process 
(Rev. Code, § 3580 ; Form No. 5v, p. 813), an averment that the defend- 
ant resisted W. C. F., ‘‘a constable of said county,” in attempting to 
execute a wrrrant of arrest ‘‘lawfully issued by J. B. F., a justice of the 
peace in and for said county,” is sufficient on demurrer, without an 
averment that the said W. C. F. ‘was at the time a constable,” &c., or 
that the said J. B. F. ‘* was at the time a justice,” &«.—Murphy v. The 
State, 252. 

83. Same; alternative averments.—Since a notary public is, under our consti- 


Tew eT 


79 


. 


80 


82 


























668 INDEX. 





CRIMINAL LAW—Continued. 


tution, ex officio a justice of the peace, and has the same jurisdiction, 
and since alternative averments in an indictment are authorized by 
statute (Rev. Code, §§ 4112, 4123-25), the officer by whom the process 
was issued may be described as ‘‘a justice of the peace in and for said 
county, ov a notary public of said county.” —Ib. 252. 

84. Retailing spirituous liquors without license; alternative averments.—In an in- 
dictment for retailing without license (Rev. Code, § 3618), a count 
which charges that the defendant ‘sold, bartered, exchanged, or other- 
wise disposed of, or permitted to be taken, spirituous, vinous, or malt 
liquors, in quantities less than a quart,” is fatally defective on demur- 
rer.—Raisler v. The State, 64. 

85. Selling liquor to minor. —An indictment for selling liquor to a minor (Rev. 
Code, 9 3619), which alleges that the sale was made ‘ without the con- 
sent of the parent, guardian, or person having the legal charge of the 
said” minor, is not demurrable, because if omits the word master after 
the word guardian, as used in the statute. (Overruling Bryan v. The 
State, 45 Ala. 86).— Weed v. The State, 13. 


. 


JURORS AND JuRY. See that Title. 


LARCENY. 


86. Local jurisdiction of offense.—Under the statute of this State (Rev. Code, 
§ 3948), as at common law, if property is stolen in one county, and car- 
ried into another, a criminal prosecution against the thief may be insti- 
tuted in either county; but this statute is only an affirmation of the 
common-law rule, not un enlargement of it; and where goods are stolen 
from a warehouse or dwelling-house (Rev. Code, § 3707), and carried 
into another county, a prosecution for the statutory offense cannot be in- 
stituted in the latter county, though the offender may be there prose- 
cuted for simple larceny.—-Smith v. The State, 59. 

87. Larceny of “hog,” or other animal named in the statute; constituents of offense. 
The act amending section 3706 of the Revised Code, approved February 
20, 1875 (Sess. Acts 1874-5, p. 259), which makes it grand larceny to 
steal any cow, sheep, hog, or other animal therein specified, ‘or any 
personal property, other than that hereinbefore enumerated, exceeding 
twenty-five dollars in value,” applies only to the live animals named, and 
not to their carcases; the larceny of the carcase, unless it exceeded 
twenty-five dollars in value, would be petit larceny only.—Hunt v. The 
State, 138. - 

88. Same ; felonious intent.—Under this statute, if a person kills a hog acci- 
dentally, or recklessly, and afterwards steals and carries away the car- 
case, or any part of it, less than twenty-five dollars in value, he is not 
guilty of grand larceny; but, if he kills the animal with the intent to 
steal its carcase, or any part thereof, and afterwards carries such intent 
into eftect, he is guilty of grand larceny, without regard to the value of 
the part so stolen and carried away.—Jb. 138. 

89. Criminal intent necessary ingredient of offense. —A conviction cannot be had 
of the larceny of a stick of timber, ‘if the defendant had a claim to it, 
honestly entertained, although he knew of an adverse claim by another 
person.”— Morningstar v. The State, 148. 

90. Description of animal stolen.—“A yearling, of the value of six dollars,” 
without the addition of any other descriptive words, is not a sufficient 
description of the animal stolen, in an indictment for grand larceny 
under the act approved February 20, 1875, amending section 3706 of the 

Revised Code (Sess. Acts 1874-75, p. 260); nor can the indictment be 
sustained as a charge of petit lareeny.—Stollenwerk v. The State, 142. 

91. Same.—A steer is “an animal of the cow kind,” within the meaning of 
the statute approved February 20, 1875, amending section 3706 of the 

Revised Code (Sess. Acts 1874-5, p. 260); and it may be described by 
that name, in an indictment under this statute, without the addition of 
any other words.— Watson v. The State, 150. 

92. Larceny of ‘‘outstunding crop of corn or cotton;’ 


? 


averment and proof of 











ion, 


SS 
aid 


in- 
ant 
er- 
alt 
ur- 


av, 
Nn- 
he 
ter 
‘he 


eet a a ae: ae 











INDEX. 669 


CRIMINAL LAW—Continued. 


value. —The larceny of ‘‘ part of an outstanding erop of corn or cotton” 
being made a felony by statute (Sess. Acts 1874-5, p. 259), without re- 
gard to the value of the articles stolen, no averment or proof of value is 
necessary in a prosecution for such larceny; while, in a proseeution for 
petit larceny (Rev. Code, § 3708), such averment and proof are indis- 
pensable, — Gregg v. The State, 116. 

93. Same; conviction of petit larceny.—Under an indictment for such statutory 
offense, there cannot be a conviction of petit larceny, since a growing 
crop was not the subject of larceny at common law, and the only offense 
created by the statute is grand larceny; and a verdict of guilty of petit 
larceny, under such an indictment, is an acquittal of the statutory fel- 
ony, and a bar to another prosecution for the same offense; yet, if the 
stolen corn or cotton had been previously severed from the realty by a 
separate act, and was afterwards stolen by the defendant, he might be 
prosecuted for such petit larceny.—Jb. 116. 

94, Sufficiency of indictment ; clerical and grammatical mistakes,—The omission 
of the last letter of the word gold, in describing the money alleged to 
have been stolen, is @ mere clerical or grammatical misprision, which 
does not vitiate the indictment.—Grani v. The State, 201. 

95. Same; averment of value of stolen orticles.—In an indictment for the larceny 
of several distinct articles, an averment of their aggregate value is suffi- 
cient on Gemurrer, though the better practice is to aver the separate 
value of each.—/b. 201. 

96. Same; description of money.—‘'Ten twenty-dollar gold pieces of American 
coinage, ninety dollars in silver coin, the deseription of which is to the 
grand jury unknown, three hundred and twenty dollars in national cur- 
rency of the United States, the description and denomination of which 
is to the grand jury unknown, of the value of six hundred dollars, the 
personal property of G. P. W.”—held a sufficient description of each 
kind of money, in an indictment for the larceny.—Jb. 201. 

97. Admissibility of confessions. —Where the sheriff, on arresting the defendant, 
said to him, ‘‘I am sorry to inform you that you are my prisoner,” and 
being asked ‘‘what for,” replied, ‘‘For stealing George Waite’s money;” 
whereupon the prisoner said, ‘‘ I am sorry I stole it;” and the officer tes- 
tified that no threats or promises were used to induce the confession— 
held, that the confession was voluntary, and properly admitted,—TIb. 201. 

98. Possession of other stolen articles, not named in indietment.—The tact that a 
bank-note belonging to the prosecutor, which is not described in the in- 
dictment as one of the stolen articles, but which was stolen at the same 
time and place with them, is found in the prisoner’s possession at the 
time of his arrest, is relevant and admissible evidence against him.— 
Ib, 201. 

99. Proof of value of stolen money.—The value of American gold and silver 
coin, and of “national currency” notes, being fixed by law, no proot of 
their value is necessary to sustain a conviction for their lareeny.— 
Ib. 201. 

100. Charge as to identifying stolen money, and explaining possession.—Where 
there is évidence tending to show that the prisoner had exchanged a 
part of the stolen money for other money, which was tound in his pos- 
session when axrested, a charge requested, which asserts that, unless it 
is shown that the money found in his possession ‘twas the identical 
money alleged to have been stolen, it is not incumbent on him to ex- 
plain its possession,” is properly refused.—Jb. 201. 


LIMITATION OF PROSECUTION. 


101. For burglary.—A criminal prosecution for burglary must be commenced 
(Rev. Code, § 3951) within three years next after the commsssion of the 
offense; consequently, where the bill of exceptions, purporting to set 
out all the evidence, shows that the only proof of the time when the of- 
fense was committed fixed it more than three years before the indict- 
ment was found, and the record does not show any prior commencement 

of the prosecution, a charge to the jury, which authorizes a conviction 
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102. What is commencement of prosecution. 


on proof that the offense was committed ‘“‘before the finding of the in. 
dictment,” is erroneous.—Hurt v. The State, 214. 

A warrant of arrest, issued and 
returned by a proper officer, is the commencement of a criminal prose- 
cution (Rev, Code, § 3954) within the meaning of the statute of limita- 
tions.—Loss v. The State, 177. 





Loca JURISDICTION, 


103. In case of bigamy.—The offense of bigamy under the statute (Rev. Code, 


§ 3599), as at common law, is complete when the second marriage is 
complete, without proof of subsequent cohabitation, and is indictable 
only in the county in which the second marriage is solemnized; while 
subsequent cohabitation under the second marriage, which is a distinct 
otiense, may be indicted and punished in any county in which it is com- 
mitted; but, under an indictment for bigamy, a conviction cannot be 
had on proof only of subsequent cohabitation, in the county in which 
the indictment was foun, when the secoud marriage took place in an- 
other county, or in another State.—Begys v. The State, 108. 


104. In case of larceny.—Under the statute of this State (Rev. Code, § 3948), 


as at common law, if property is stolen in one county, and carried into 
another, a criminal presecution against the thief may be iustituted in 
either county; but this statute is only an affirmation of the common- 
law rule, not an enlargement of it; and where goods are stolen froma 
warehouse or dwelling-house (Rev. Code, § 3707), and carried into an- 
other county, a prosecution for the statutory offense cannot be instituted 
in the latter county, though the offender may be there prosecuted for 
simple larceny.—Smith v. The State, 59. 


MALTREATMENT OF CouNTY CONVICT. 


105. Sufficiency of indictment.—An indictment which alleges that the defendant, 


‘‘being the hirer of one M., a convict sentenced to hard labor for the 
county, did, during the time of said sentence to hard labor, and during 
the time said M. was so hired to him, maltreat said convict, by chaining 
him to a plow for a great number of days, tuat is to sayy four days, and 
forcing said convict, while so chained, to plow the lands of said defend- 
ant, and to work and labor for him while so chained, to the great pun- 
ishment and suffering of said convict, without having an order, either 
ot the court trying the offender, or of the Court of County Commission- 
ers, for the confining, chaining, or otherwise shackling of said _con- 
vict,”—is sufficiently certain and definite on demurrer (Rev. Code, 
§§ 3687, 4112), without any averment of the court by which the convict 
was sentenced, or the term of his sentence, or the offense of which he 
was convicted, or the name of the person or officer by whom he was 
hired to the defendant, or the term of such hiring.—Sanders v. The 
State, 184. 


Murper ; MANSLAUGHTER. 


106. Presumption of malice from use of deadly weapon.—This court adheres to 


the principle decided in the case of Murphy v. The State (37 Ala. 142), 
which is supporte! by all the old writers on criminal law, that in cases 
of homicide the law presumes malice from the use of a deadly weapon, 
and casts on the defendant the onus of repelling the presumption, unless 
the evidence which proves the killing shows also that it was done with- 
out malice.—Hadley v. The State, 31. 


107. Pending civil suits for damages ; relevancy and admissibility of.—On a trial 
( : ges ; , yo 





under an indictment for murder, the records of several pending civil 
suits against the defendants, brought by the widow and next of kin, as 
the personal representatives of the deceased, and of other relatives who 
were killed in the same rencontre, are not admissible evidence for the 
defense, to discredit the plaintifis therein as witnesses, or for any other 
purpose.—Ib. 31. 
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108. Relevancy of evidence showing motive; proof of indictment. —Where the 
evidence against the defendants, as the perpetrators of the murder, is 
entirely circumstantial, the fact that a prosecution for larceny was pend- 
ing against them at the time of the killing, and that the deceased was 
the prosecutor and principal witness against them in that case, is rele- 
vant and admissible evidence against them, as tending to show a motive 
for the commission of the crime ; but the indictment and its contents 
cannot be proved by the oral testimony of the clerk and the solicitor.— 
Childs v. The State, 25. 

109. Charge as to self-defense.—On a trial under an indictment for murder, a 
charge which correctly instructs the jury as to the right to kill in self- 
defense, so far as it concerns the detense of the slayer himself, cannot 
be held erroneous, because it does not also state the doctrine as appli- 
cable to the defense of his wife or child, when the record does not show 
any evidence presenting that phase of the principle.—Mattison v. The 
state, 224, 

110. Evidence of fierceness of defendant's dog, as connected with attendant circum- 
stances —On a trial for murder, there being no direct proof of the cir- 
cumstances atteuding the killing, which was committed at night by the 
defendant, by shooting a person near his house; the defendant’s con- 
fession having been given in evidense against him, in the course of 
which, detailing the circumstances of the shooting, he said, ‘* that his 
dog barked, and about the same time a rock struck his door ;” the fierce 
temper of the dog is not outside of the main issue, since it might be 
material to the inquiry, whether the deceased, in throwing the stone, 
was attacking the defendant’s house, or only defending himself against 
the dog. —Ib. 224, 

111, Dying declarations.—Dying declarations, to be admissible as evidence, 
must be shown tu have been made under a sense of impending dissolu- 
tion.  nder this rule, the declaration of the deceased in this case, made 
to his wife immecliately after receiving the fatal wound, ‘‘M. has killed 
me,” may have been properly almitted, as implying that he then thought 
he could not recover; but his subsequent declarations, made ‘‘several times 
during that day and the next,” on which latter day he died, to the effect 
that M. shot him, not showing on their face a knowledge of his condi- 
tion, ought not to have been received; it not being shown that the at- 
tending physician had informed him of his danger, and ‘no evidence 
being offered to show his condition in body or mind at any time be- 

* tween the time when he was shot and his death.”—May v. The State, 39. 

112. Admissibility of confessions. Confessions made by the prisoner while in 
custody, cannot be rejected, as having heen obtained by improper in- 
ducements, when it is only shown that he was importuned to confess 
if guilty, an] not to confess if innocent.—Meinaka v. The State, 47. 

113. Sume.—Although no unbending universal rule can be laid down, by 
which to determine whether subsequent confessions, in a criminal case, 
are admissible, when the former confessions were obtained by improper 
influences ; yet, in each case, the inquiry must be, whether, considering 
the degree of intelligence of the prisoner, and all the attendant circum- 
stances, it is affirmatively shown that the effect of the primary improper 
inducement was so entirely obliterated from his mind that the subse- 
quent confession could not have been in the slightest degree influenced 
by it ; and if there be any doubt on this question, it must be resolved 
in favor of the prisoner, and the confession must be excluded.—Porter 
v. The State, 95. 

114. Same.—The first confessions of the prisoner in this case, who was a 
freedman, were made during his preliminary examination before a mag- 
istrate on a charge of murder, and were obtained from him, after a great 
deal of hesitation on his part, by the strongest assurances on the part 
of his attorney, confirme! by the prosecuting attorney, the brother of 
the deceased, and the magistrate, that he should not be prosecuted, but 
should be used as a witness against the other defendants; and these con- 

fessions were repeated by him, on the next day, to the constable who 
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was carrying him to jail, and who had given him three drinks of liquor, 
On the first and second days after his commitment to jail, the leading 
counsel for the prosecution, accompanied by a brother-in-law of the de- 
ceased and another friend, visited him in jail, and said to him, no other 
persons being present: ‘‘I have heard what you confessed at U. You 
did not tell the whole truth about it. I want you to be particular how 
you talk, as what you say may send you to the penitentiary or gallows, 
I have control of the case now, and all that was done at U. is done 
away. I withdraw all hopes of reward, and fears of punishment. You 
have not told all the truth about it. I tell you now, again, that you 
must not hope or expect to receive any benefit, favor, or mercy, or think 
the case will go lighter with you for what you said at U., or what you 
may say now ; and if they promised to let you off, or to make the pun- 
ishment lighter, or to let you be a State witness, I tell you, it cannot be, 
You cannot be a State witness, and you must not expect any mercy, or 
to be a State witness. I want you to understand, that all promises made 
at U. are taken back, and what you said there will do you no good, and 
cannot be used for or against you. If you wish to tell anything, you 
must do it of your own free will; and remember, it may hang you, or 
send you to the penitentiary for life. Now, you can tell the truth about 
it, if you wish. Do you understand what I mean?” The prisoner re- 
plied, ‘that he did understand; that he did not expect any mercy; that 
he expected to be hung; that he told it because his conscience hurt him, 
and he could not keep it any longer;” and he then made confessions 
substantially the same as the former. Held, that these last confessions 
ought not to have been received in evidence against him.—Jb. 95. 


Nicut-WALKERS, 


115. When indictablee—At common law, a night-walker was held to be a sus- 


pected person, rather than a criminal, and might be arrested, and kept in 
custody until the next morning, and then taken before a magistrate for 
examination, and required to find sureties for good behavior ; but was 
not indictable, unless upon the further charge of some unlawful purpose 
or intent ; and this principle of the common law, in the absence ofa 
statute changing it, is of force here.— Thomas v. The State, 260. 


116. Sufficiency of indictment.—An indictment which charges that the defendant, 


a woman, “was » common night-walker, and did walk and ramble in 
the streets and common highways at unseasonable hours of night, 
without having any lawful business, and without any necessity therefor, 
against good morals and good manners, to the common nuisance of all 
good people of said county,” c&e., does not contain a sufficient charge 
of an evil or unlawful purpose, and will not support a conviction.— 
Ib. 260. 


PLEAS AND DEFENSES. 


117. Alibi.—An unsuccessful attempt to prove an alibi does not create a “strong 


presumption against the prisoner,” though, like an unsuccessful attempt 
to prove any other material fact in defense, it is a circumstance to be 
weighed against him; and a fraudulent attempt to prove a simulated 
alibi, sustained by perjury, will, if detected, be a circumstance of great 
weight against him.— Porter v. T’he State, 96. 


118. Same.—A charge to the jury in a criminal ease, instructing them that 


they ‘‘should consider the evidence of an alibi with great caution—that 
the law so considered it, because it was so easily manufactured, but that 
an alibi, when once established to the satisfaction of the jury, was as 
good as any other evidence” [defense], is not erroneous.—Provo v. The 
State, 222. 


119. Former acquittal.—The law has been settled in this State, ever since the 





decision in the case of Ned v. The State (7 Porter, 188), that the dis- 
charge of the jury ina criminal case, after the commencement of the 
trial, on account of the sickness of one of the jurors, cannot be pleaded 
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as an acquittal on a subsequent trial under the same indictment; and 
although the court is now authorized by the statute (Rev. Code, § 4201), 
in such case, to summon another juror in the place of the one so dis- 
charged, and commence the trial anew, the refusal of the judge to ex- 
ercise this power does not amount to an acquittal, nor entitle the de- 
fendant to be discharged from further prosecution under the indictment. 
In such cases, the accused cannot be said to have been placed in jeop- 
ardy, within the meaning of the constitutional provision (Art. I § 10), 
which declares that no one shall be twice ‘‘put in jeopardy” for the same 
offense. —Mixon v. The State, 129. 


. Former conviction.—The maltreatment of a county convict, by a person to 


whom he is hired (Rev. Code, § 3687), by chaining him to a plow, nec- 
essarily includes an assauit and battery; and under an indictment for 
the former offense, thestatute (Rev. Code, § 4199) authorizes a convicton 
for the latter; hence, 2 judgment of conviction, under an indictment for 
such maltreatment, is a bar to a subsequent indictment, charging the 
same offense as an assault and battery.—Sanders v. The State, 42. 


Rape. 


Rape, and carnal knowledge of female under ten years of age; variance.— 
Rape (Rev. Code, § 3661), and having carnal knowledge of a female 
under ten years of age (§ 3663), though kindred offenses, and punished 
in the same manner, are not identical; and although a rape may be com- 
mitted on a female under ten years of age, the offender cannot be in- 
dicted for it as a rape under the former statute, and convicted under the 
latter. — Vasser v. The State, 264. 


Resistinc LuGcat Process. 


2. Sufficiency of indictment, in description of officer executing or issuing process: 


In an indictment for resisting an officer in the execution of legal process 
(Rev. Code, § 3580; Form No. 50, p. 813), an averment that the defend- 
ant resisted W. C. F., ‘‘a constable of said county,” in attempting to ex- 
ecute a warrant of arrest, ‘lawfully issued by J. B. F., a justice of the 
peace in and for said county,” is sufficient on demurrer, without an 
averment that the said W. C.F. ‘‘was at the time a constable,” &c., or that 
the said J, B. F. ‘was at the time a justice,” &¢.—Murphy v. The 
State, 252. 

Same; alternative averments.—Since a notary public is, under our constitu- 
tion, ex officio a justice of the peace, and has the same jurisdiction, and 
since alternative averments in an indictment are authorized by statute 
(Rev. Code, §§ 4112, 4123-25), the officer by whom the process was 
issued may be described as ‘‘a justice of the peace in and for said 
county, or a notary public of said county. ’—Jb. 252. 


REvTAILING Sprrtrvous Liquors. 


Sufficiency of indictment ; alternative averments.—In an indictment for re- 
tailing without license (Rev. Code, § 3618), a count which charges that 
the defendant “sold, bartered, exchanged, or otherwise disposed of, or 
permitted to be taken, spirituous, vinous, or malt liquors, in quantities 
less than a quart,” is fatally defective on demurrer.—Raisler v. The 
State, 64. 


. Retailing without license ; what constitutes offense. —Under an indictment for 


retailing spirituous liquors without a license (Rev. Code, § 3678), a con- 
viction may be had on proof of a single act of selling; but, under an in- 
dictment for carrying on the business of retailing spirituous liquors 
without a license, in violation of the provisions of the revenue law, 
proof of a single act is not sufficient to authorize a conviction.—Lawson 
v. The State, 118. 

Constitutionality of act of March 18, 1875, ‘‘to render more explicit and to 
provide for the better enforcement of the provisions of law in reference to the 
sale or giving away of aaa? aaa or malt liquors.”—The act ap- 

(44) 
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proved March 18, 2875, entitled ‘An act to render more explicit and to 
provide for the better enforcement of the provisions of law in reference 
to the sale or giving away ot spirituous, vinous, or malt liquors in this 
State” (Sess. Acts 1874-5, p, 280), is not violative of the constitutional 
provision, contained in the second section of the fourth article, which 
declares that ‘‘each law shall contain but one subject, which shall be 
clearly expressed in its title.’—Smith v. The State, 1; Adler v. The State, 
16; Watson v. The State, 158. 

Selling liquor to person of ‘denown intemperate habits ;” constituents of offenses 
guilty knowledye.—To authorize a conviction for selling liquor to a per- 
son ‘tof known intemperate habits,” the jury must be satisfied from the 
evidence that the defendant had knowledge of such intemperate habits; 
and they may infer guilty knowledge on his part, from the fact that he 
had good reason to believe that such were the habits of that person; but 
this is an inference of fact to be drawn by the jury, and not a presump- 
tion of law to be drawn by the court.—Smith v. The State, 1. 

Same ; charge as to guilty knowledge.—The notoriety of the intemperate 
habits of the person to whom the liquor was sold, in the neighborhood 
in which the defendant resided, is a tact from which the jury may infer 
knowledge by him of such habits; but a charge which, in effect, in- 
structs them that they are bound to infer knowledge by him from that 
fact, is an invasion of their province, and therefore erroneous. —TJb. 1. 

To what witness may testify.—A witness, well acquainted with the habits of 
the person to whom liquor was sold by the defendant, may testify that 
he is a man ‘‘of intemperate habits,” but not that he is ‘of known intem- 
perate habits.” (Overruling Stanley & Elliott v. The State, 26 Ala. 
26.)—Ib. 1. 

W hat constitutes “intemperate habits ;’ question of fact for jury.—The fre- 
quent use of intoxicating liquors to an excess, producing either drunk- 
enness or apy change, mental or physical, from the natural condition of 
sobriety, constitutes ‘intemperate habits” within the meaning of the 
statute (Rev. Code, § 3618); and whether a person is ‘“‘of intemperate 
habits,” is a questicn of fact for the determination of the jury.—Jb. 1. 

Competency of juror.—On the trial of a person for selling liquor to 8 man 
of ‘known intemperate habits,” a jurorwho served on the trial of another 
person, charged with selling to the same man, may be challenged for 
cause on that ground, or set aside by the court, although the statute 
(Rev, Code, § 4180) does not expressly declare him subject to challenge 
for cause. (Overruling Boggs v. The State, 45 Ala. 30, and Lyman v. 
The State, 45 Ala. 72, in which the specified grounds of challenge were 
held to be exclusive of all others. )}—Jb. 1. 

Selling liquor to minor ; constituents of offense.—A criminal intent being an 
essential element of a criminal offense, a conviction can not be had un- 
der the statute prohibiting the sale of spirituous liqnors to minors, if 
the sale was made by the defendant under the honest (though mistaken) 
belief that the minor had in fact attained his majority; but, whether 
the sale was made bona fide, under this honest belief, is a question of 
fact for the determination of the jury, under appropriate instructions 
from the court.— Adler v. The State, 16. 

Same; consent of father.—The consent of the father, given to his minor 
son, that he might drink lager beer, or other kind of liquor, affords no 
excuse to the person who sells or gives it to him.—/b. 16. 

Same ; alternative averments as to kind of liquor sold.—To authorize a con- 
viction under an indictment for selling ‘‘vinous or malt liquor” to a 
minor, the sale being clearly proved, and that the liquor sold was either 
vinous or malt, it is not necessary that the jury should, by their verdict, 
find whether the liquor was vinous or malt; and a charge asserting the 
contrary proposition is properly refused.—Jb. 16. J 

Same ; what are ‘vinous liquors.” —Vinous liquors, as the term is used in 
“e statute, ex vi termini, mean liquors made from the juice of the grape. 

b. 16. 


Same ; sufficiency of indictment.—An indictment for selling liquor to a mi- 
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nor (Rev. Code, § 3619), which alleges that the sale was made ‘‘ without 
the consent of the parent, guardian, or person having the legal charge 
of the said” minor, is not demurrable, because it omits the word master 
after the word guardian, as used in the statute. (Overruling Bryan v. 
The State, 45 Ala. 86).— Weed v. The State, 13. 

137. Proof of infancy. —An uncle of the youth to whom the liquor was sold, 
having known him since infancy, may testify, ‘‘judging from his size 
and appearance when I first saw him, twenty years ago last fall, I can 
and do say, that he is not, to the best of my belief, twenty-one years of 
age now;” such testimony is not secondary evidence; nor is it rendered 
inadmissible, because the parents of the minor, who are shown to re- 
side in the county, are not introduced as witnesses. —Jb. 13. 

138. Charge to jury as to evil consequences of crime, und authorizing fine to repress 
it—{n charging the jury, on a trial under an indictment for selling 
liquor to a minor, the judge may properly call their attention to the evil 
consequences resulting to society from that offense, and instruct them 
that, if they find the defendant guilty, they should impose on him such 
a fine, not exceeding the statutory limit, as may deter him and others 
from future violations of the law.—Jb. 13. 

139. Judicial knowledge of ‘lager beer.” —The courts will take judicial notice of 
the fact that ‘‘lager beer,” commonly used as a beverage throughout the 
country. is a malt liquor.— Watson v. The State, 153. 

140. Judicial knowledge of meaning of words, and of Webster’s Dictionary.—-The 
court will take judicial notice of the meaning of the words ‘malt liquor,” 
as used in a penal statute, and may, in a proper case, give its definition 
in charge to the jury; but it will also take judicial notice that ‘‘ Webster's 
Unabridged Dictionary” is a standard authority as to the meaning of 
English words, and may permit his definition of those words to be given 
in evidence to the jury.—Adler v. The State, 16. 


ReEvENvE Law ; VIOLATIONS OF. 


141. Retailing spirituous liquors without license ; what constitutes the offense. —Un- 
der an indictment for retailing spirituous liquors without a license (Rev. 
Code, § 3678), a conviction may be had on proof of a single act of sell- 
ing ; but, under an indictment for carrying on the business of retailing 
spirituous liquors without a license, in violation of the provisions of the 
revenue law, proof of a single act is not sufficient to authorize a con- 
viction.—Lawson v. The State, 118. 

142. Engaging in, or carrying on, business of keeping theatre ; what constitutes. — 
A person who, being the owner of a two-story building, offers for rent, 
for use as a theatre, a room or hall in the upper story, containing a 
small stage and dressing room, which might be used for small dramatic 
exhibitions, but had never used it as a theatre, nor let it to another to 
be so used, cannot be convicted of ‘‘engaging in, or carrying on, the 
business of keeping a theatre,” under the provisions of the revenue law. 
Gillman v. The State, 248. 

143. Sufficiency of indictment in statement of time.—In an indictment under the 
revenue law of 1875 (Sess. Acts 1874-75, 3-47), for being engaged in 
‘‘the business of taking pictures,” without the license required by that 
law, the indictment being found in July of that year, an averment that 
the defendant engaged in the business ‘before the finding of this in- 
dictment,” without more, is not sufficient on demurrer: the averment 
should be, ‘‘ before the finding of this indictment, and after the first day 
of April, 1875,” that being the day on which a license was first required, 
Melntyre v. The State, 167. 

144. Solicitor’s fees for conviction under revenue law.—Section 3652 of the Re- 

vised Code, specifying the punishment for violations of the revenue law, 

was necessarily repealed by the inconsistent provisions of the subse- 

quent revenue laws of 1868 and 1875, which increased the punishment 

of those offenses ; and the repeal of this section left no statutory pro- 

vision for the solicitor’s tee for conviction in such cases, except ‘‘as mis- 

demeanors not expressly provided for,” to which a fee of seven dollars 
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145. 


146. 


147. 


148. 


149. 


150. 


and a half was affixed by section 4343, which was increased to thirty 
dollars by the act approved March 7, 1876 (Sess. Acts 1875-6, p. 213),— 
Caldwell v. The State, 133. 


TRIAL, AND ITs INCIDENTS. 


Waiver of trial by jury.—In criminal cases, it is the better practice to sub- 
mit all issues of fact to the decision of a jury, rather than by consent to 
devolve them on the court ; since it may be a delicate inquiry, whether 
the accused can waive a trial by jury, if a jury is a constituent of the 
court, or if there is no appeal to a higher tribunal, of which a jury isa 
constituent.—Sanders v. The State, 43. 

Organization of petit jury; supplying vacancies.—On the trial of misde- 
meanors, and felonies not capital, vacancies in the petit jury, caused by 
the challenge and discharge of regular jurors, may be supplied, at the 
discretion of the court, either by calling other regular jurors, or by 
summoning talesmen ; and the exercise of this discretion is not revis- 
able on error.—Smith v. The State, 1. 

Summoning non-residents as special jurors in capital cases.—If, through in- 
advertence, non-residents are summoned as special jurors in a capital 
case, this is good ground of challenge for cause, but not a good ground 
for quashing the venire; and if the rule be different, where such non- 
residents are summoned, not through inadvertence, but with knowledge 
by the officer of their non-residence, the fact of such knowledge must be 
affirmatively shown to the court on a motion to quash.—Gray v. The 
State, 86. 

Special venire for trial of capital case. —The statute which requires that the 
special venire in a capital case shall include ‘those summoned on the 
regular juries for the week” (Rev. Code, § 4173), as shown »y a subse- 
quent section (4177), means the regular jurors who are ‘‘in attendance,” 
and does not include those who, though summoned as regular jurors, 
were excused or discharged when the regular juries were organized.— 
Floyd v. The State, 61; Lee v. The State, 259. 

Objection to venire, on account of mistake in name of juror.—A mistake in 
writing the surname of one of the jurors specially summoned for the 
trial of a capital case, in the list served on the prisoner, is no ground 
for quashing the veniie, although, excluding the name of that juror, the 
number specially summoned 1s less than fifty (Rev. Code, § 4173): the 
name may be discarded (§ 4175), and another juror summoned.— Floyd 
v. The State, 61. 

Amendment of sherff's return on venire, showing service on prisoner.—The 
sheriff's return on the venire, in a capital case, not showing that a copy 
was served on the prisoner one entire day before the day appointed for 
the trial (Rev. Code, § 4171), the defect may be supplied by amendment, 
when a motion is made to quash the venire on account of it.—Gray v. 
The State, 86. 


. Objections to indictment, on account of defects in grand jury.--An indict- 


ment not found by a legal grand jury, is void, and the objection to its 
validity may be raised at any time, even for the first time on error ; but 
if it was found by a legal grand jury, although the members thereof 
Were not properly drawn or summoned, objection to it on that account 
can not be raised for the first time on error.—Sanders v. The State, 
183. 


. Entering nolle-pros. to one of several counts.—The prosecuting attorney may, 


with the consent of the court, at any time before the trial has com- 
menced, whether a demurrer has been interposed or not, enter a nolle- 
pros. as to one of the two counts in the indictment, thereby electing 
to proceed on the remaining count alone.— Wooster v. The State, 


. Proof of venue after evidence has closed.—It is discretionary with the court 


below to permit a witness to be recalled, for the purpose of proving the 
venue, after the evidence has closed, and during the argument to the 
jury.—Pond v. The State, 196. 
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CRIMINAL LAW— Continued. 


VERDICT, JUDGMENT, AND SENTENCE, 


154. General verdict of guilty, under indictment containing good and bad counts.— 


156. 


157. 


158. 


159. 


160. 


161. 


162. 


163. 


164, 


Under an indictment containing two or more counts, one of which is 
demurrable, it no demurrer is interposed to the defective count, and 
there is a general verdict of guilty, the judgment of conviction will not 
be reversed on account of the defective count.—Rowland v. The State, 
210. 


. Verdict of guilty on one count, in indictment containing several.—A verdict of 


guilty on one count only, where the indictment contains several counts, 
dperates an acquittal as to the others: and if the judgment be arrested, 
on account of the insufficiency of that count, a new indictment can only 
be preferred for the offense therein charged.—May v. The State, 164. 

Conviclion of two or more offenses, under one. indictment.—Where the evi- 
dence discloses but a single act or transaction on the part of the defend- 
ant, although the indictment charges distinct offenses in separate counts, 
there can not be a conviction of more than one offense.—Adams v. The 
State, 143. 

Sentence and judgment of death.—To sustain a sentence and judgment of 
death, the record must affirmatively show that it was the act of the court, 
pronouncing the sentence and judgment of the law. A recital in these 
words : ‘‘The defendant, being asked by the court if he had any thing 
to say why the sentence of the law should not now be pronounced upon 
him, said nothing; whereupon, the court sentenced the defendant to be 
hanged by the neck until he is dead,” is not sufficient.—Gray v. The 
State, 86. 

Judgment imposing additional hard labor for costs. —Where two defendants 
are jointly indicted, tried, and convicted, and, the costs not being paid 
presently, are sentenced by the court to additional hard labor (Rev. 
Code, § 4061), it is error to impose on each defendant such an addition- 
al term of hard labor ‘‘as will pay all the costs and officers’ fees” in the 
case, since this would coerce double payment of the costs. The proper 
practice, in such case, would be to impose on each defendant such ad- 
ditional hard labor only as would be sufficient to satisfy one-half of the 
entire costs and fees.— Coleman v. The State, 173. 

Same.--In imposing additional hard labor to cover costs and fees under 
this statute, the court should determiue, and specify in its judgment be- 
fore the adjournment of the term, the number of days of the additional 
sentence.—Jb. 173. 

Judgment imposing additional hard labor for fine and costs. —When a fine is 
the only punishment imposed, and, the fine and costs not being paid 
presently, a sentence to hard labor is imposed by the court, the term of 
labor for the fine is fixed by section 3760 of the Revised Code, while 
section 4061 regulates the term for the unpaid costs. — Williams v. The 
State, 166. 

Same.—When a fine of fifty dollars is the only punishment imposed, and, 
not being paid presently, a sentence to hard labor for the county is im- 
posed by the court (Rev. Code, § 3760), the statutory limit of the term 
of hard labor is twenty days.—Burch v. The State, 136. 

Same ; judgment and sentence corrected and affirmed.—Where the only error 
shown by the record, in a criminal case, is that the court, in imposing & 
sentence to hard labor to cover the unpaid fine and costs, exceeds the 
term fixed by the statute, this court, in the exercise of its statutory 
power and duty (Rev. Code, §§ 4314-16), will correct the sentence, and 
affirm the judgment.—Jb. 136. 

Same ; jurisdiction of justice. —A justice of the peace has no jurisdiction, 
in a criminal case tried before him, to impose a sentence to hard labor 
or imprisonment on account of the non-payment of the costs, that pow- 
er being conferred by the statute (Rev. Code, § 4061) only on the Coun- 
ty, City, and Circuit Courts.— Ex parte McKivett, 236. : 

What is final judgment.—An order of the Circuit or City Court, holding 

the defendant to answer an indictment, if one should be preferred 
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CRIMINAL LAW—Continued. 


against him, is not such a judgment as will support an appeal or writ of 
error to this court.—May v. The State, 164. 


CUSTODY OF CHILDREN. See Divorce. 


DEEDS. : 

1. Execution; who are grantors.—Where several persons are named in a 
deed as grantors, and their signatures and seals are aftixed to it, another 
person who is not named in it, although his signature and seal are 
affixed, is not one of the grantors, and the deed does not pass his inter- 
est in the lands.— Harvison v. Simons, 210. 

2. Attestation; certificate of probate.—Under the several statutory provisions 
regulating the execution and probate of deeds (Rev. Code, §§ 1, 1535, 
1544, 1549-50), the attesting witness or witnesses must be able to write, 
and must write each his own name ; and where a deed is attested by 
two witnesses, one of whom makes his mark, its probate within twelve 
months (§ 1544) is not sufficient to make it admissible in evidence with- 
out further proof ; yet, if its execution is proved, before a proper officer, 
by the witness who wrote his own name, and the certificate of probate 
is in the form prescribed by the statute (§ 1549), this will be sutticient, 
in the absence of contradictory evidence, to make it admissible.—J), 
210. 

3. Notarial seal; certificate of probate—When a deed is acknowledged or 
proved before a notary public (Rev. Code, §¥ 1083, 1690), it is not 
necessary that his certificate of acknowledgment or probate should be 
under his official or notarial seal.— Ib. 210. 


See, also, FRauDULENT ConvEYANCES ; MorTGAGEs. 
DEMURRER. See Ban, 4, 5; CHancery, 32. 
DEPOSITION, 


1. Motion to suppress answer as not responsive.—A motion to suppress a part 
of a deposition, because it is not responsive to the interrogatories, can 
not be made for the first time when the deposition is offered on the 
trial.—Grey’s Execulor v. Mobile Trade Company, 387. 

DIVORCE. 

1. Custody of children, on divorce or separation.—Under the statutes of this 
State (Rev. Code, §§ 2367, 2397), the Chancery Court has power, in 
cases of divorce, or voluntary separation between husband and wife, to 
commit the custody and education of the children to either parent ; and 
in the exercise of this power, the court regards the welfare and interest 
of the children as the paramount consideration, not recognizing any 
superior right on the part of the father, nor necessarily excluding the 
guilty party, though regarding with greater favor the claim of the inno- 
cent. — Anonymous, 428. 

2. Same.—Although the statute (Rev. Code, § 2397) speaks only of ‘‘volun- 
tary separation,” it is not confined to cases in which each party has 
expressly assented to the separation, but must be held to include cases 
in which the conduct of the husband, though not amounting to legal 
cruelty, or other cause of divorce, has justified the wife mm leaving his 
house and returning to her father’s. —1b. 428. 

3. Same.—The court is always reluctant to deprive the mother of the cus- 
tody of an infant daughter, and seldom (if ever) does so where miscon- 
duct is not imputable to her ; and in this case, while refusing her a 
divorce, decrees to her the custody of her infant daughter of tender 
years, the only child of the marriage, as on a voluntary separation.— 
Lb, 428. 


ENTICING SERVANT. See Croat Law, 19. 
ERROR AND APPEAL. 


1. When error or appeal lies, —An order of the Circuit or City Court, holding 
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ERROR AND APPEAL— Continued. 


the accused to answer an indictment, if one should be preferred against 
him, is not such a judgment as will support an appeal or writ of error 
to this court.—May v. The State, 164. 

2. Return to certiorari to complete transcript.—In making out a transcript in 
return to a certiorari from this court, it is the duty of the clerk to confine 
himself to the omissions or defects specially pointed out in the certiorari, 
and he has no authority to make alterations in other parts of the tran- 
script, to which no objection was here made. —Stroud v. The State, 177. 

3. Supersedeas bond on appeal ; liability of sureties.—On appeal to this court in 
a chancery cause, if a supersedeas bond is given, and the decree is here 
affirmed (Rev. Code, § 3500), this court will render a summary judg- 
ment against the sureties ; or, if the bond does not conform to the pro- 
visions of the statute, an action at law for its breach may be maintained; 
but, if the decree is reversed, although a part of it is held to be free 
from error, and the cause is remanded for further proceedings, the 
chancellor has no power to render a summary judgment against the sure- 
ties on the bond.— Crawford v. Kirksey, 282. 

4, Special supersedeas bond.—In cases where a special supersedeas bond is 
required (Rev. Code, §§ 3489-90), it should contain not only the condi- 
tion prescribed in ordinary cases, but a superadded condition, according 
to the circumstances of each case, providing indemnity against such 
damage or loss as the appellee may sustain by the appeal ; but any 
recovery on such bond, beyond the costs of the appeal, must be by suit 
on the bond. — Hughes v. Hatchett & Trimble, 539. 

5. What is revisable ; organization of petit jury.—On the trial of misdemean- 
ors, and felonies not capital, vacancies in the petit jury, caused by the 
challenge and discharge of regular jurors, may be supplied, at the dis- 
cretion of the court, either by calling other regular jurors, or by sum- 
moning talesmen; and the exercise of this discretion is not revisable 
on error.—Smith v. The State, 1. 

6. Same; leadiny question to witness.—In the examination of witnesses, the 
form and manner of interrogating them must be left, in a great degree, 
to the discretion of the presiding judge; and the allowance by him of a 
leading question is not revisable on error.—Hinds v. The State, 145. 

7. Same; making foot-prints before jury, on question of identity.—It being a 
material question in this case, whether certain foot-prints, found at the 
place where the alleged offense was committed, were made by the pri- 
soner: and the prisoner having been permitted by the court to exhibit 
his naked teet to the jury, that they might see whether he could have 
made the tracks, —it is discretionary with the court below to permit him 
to make tracks on the ground, within view of the jury, for their inform- 
ation ; and the refusal of this permission is not revisable on error.— 
Campbell v. The State, 80. ; 

8. Same; new trial.—The refusal or granting of a new trial is matter of dis- 
cretion with the primary court, and its action is not revisable on error 
or appeal.— Shelby Lron Co. v. Cobb & Lewis, 636. 

Refusal of bail; how revised.—In capital cases, if bail is refused by the 
primary court or magistrate, on habeas corpus, this court will not reverse 
the decision (Rev. Code, § 4242), where its correctness depends greatly 
on the manner, conduct, and demeanor of the witnesses, unless it clearly 
appears to be wrong.— Ex parte Weaver, 250; Ex parte Allen, 258. 

Admissibility of confessions ; how revised on error.—'The ruling of the court 
as to the admissibility of confessions is revisable on error; but the 
appellate court, in revising such ruling, as in revising other rulings by 
an inferior court on controverted questions of fact, will not reverse the 
judgment, unless it appears to be manifestly wrong.—Bonner v. The 
State, 242. 

Casual remarks of presiding judge to counsel, not revisai.. as rulings or 
charges to ge —A casual remark made by the presiding judge to coun- 

sel, pending the discussion of a legal question as to the admissibility of 

evidence, though made in the hearing of the jury, is not revisable on 
error as a ruling or charge, when the record shows that it was not in- 
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tended for the jury, and it does not appear to have influenced their yer. 
dict. — Meinaka v. The Slute, 47. 

Remark of court in hearing of jury, but not given as charge-—A witness tor 
the prosecution having testified to the measure and peculiarities of cer- 
tain foot-prints found by him at the scene of the alleged larceny, and to 
their correspondence with foot-prints made by the prisoner ; and the 
prisoner having been allowed by the court, at the instance of his counsel, 
to walk over the saw-dust on the floor of the court-room, in front of the 
jury box, his tracks thereon being measured by his counsel, who ob- 
served to the jury, that they differed in certain respects from the tracks 
described by the witness for the prosecution; and the prosecuting attor- 
ney thereupon objecting to the mode of measurement, and insisting that 
it was different from that used by the witness for the prosecution ; ‘‘the 
court remarked, in the hearing of the jury, that there was no evidence 
that the defendant had walked over saw-dust.” Held, that this remark 
of the presiding judge, *‘not being untrue, nor of sufficient importance 
to influence unduly the minds of an intelligent jury,” was not a reversi- 
ble error.—Campbell v. The State, 80. 

Oral churge asked.—The refusal of a charge requested is not an error for 
which the judgment will be reversed, when the record does not show 
that it was reduced to writing, as required by the statute (Rev. Code, 
§ 2756).—Jacobson v. The State, 151. 

Charge too favorable to appellant.—-A charge to the jury, which, though erro- 
neous, is too favorable to the appellant, is no ground for a reversal at 
his instance.— Boswell & Woolley v. Carlisle, Jones & Co., 554. 

When equity of bill will not be considered on error.—On appeal by the com- 
plainant in a chancery cause, from a final decree in his favor, this court 
will not, at the instance of the appellee, with a view to applying the 
doctrine of error without injury, consider the question whether the bill 
contains equity.— Carlin v. Jones, 624. 

Excluding evidence once admiited.—The practice of permitting illegal evi- 
dence to go to the jury in the first instance, and afterwards withdraw- 
ing it from them, ought to be avoided; but, where the record shows 
that it was withdrawn from them, and they were instructed to disregard 
it, this cures the error of its admission.— Childs v. The State, 28. 


Judgment on affirmance; damages and interest.—When a decree in chancery, 


ordering lands to be sold for the payment of the purchase-money, is af- 
firmed by this court (Rev. Code, §§ 3479-80, 3489-90), the sureties on 
the appeal bond are only liable for the costs of the appeal, and no money 
judgment can be here rendered against them, nor damages or interest 
be awarded against them, although the bond is conditioned as an ordi- 
nary supersedeas bond,—Hughes & Hatchett v. Trimble, 539. 


Damages on affirmance.—A judgment condemning the wife’s statutory sep- 


arate estate to the payment of a debt for necessaries not being a per- 
sonal debt tor the payment of money, no damages can be awarded on 
its affirmance.— Wright v. Preston, 570. 


Judgment and sentence corrected and affirmed.—When the only error shown 


by the record, in a criminal case, is that the court, in imposing a sen- 
tence to hard labor to cover the unpaid fine and costs, exceeds the term 
fixed by the statute, this court, in the exercise of its statutory power 
and duty (Rev. Code, §§ 4314-16), will correct the sentence, and affirm 
the judgment.— Burch v. The State, 136. 


ESTATES OF DECEDENTS. 
1. Title to lands cn death of one of several heirs, and right to rents, as between 


surviving heirs and administrator.—On the death, intestate, and un- 
married, of one of several children, heirs-at-law of their deceased father, 
who also died intestate, the legal title to his share of the lands inherited 
by them descends, by operation of law, to the surviving heirs, subject 
to the statutory power of his administrator to have it appropriated to the 
payment of debts against his estate, if the personal assets prove insuffi- 
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ESTATES OF DECEDENTS— Continued. 


profits, until this power is asserted by the administrator in some lawful 
mode.— Cockrell v. Coleman’s Adm’r, 583. 

9, Advancements ; when brought into hotchpot.—In the settlement of a dece- 
dent’s estate, where there is a will disposing of the entire estate, ad- 
vancements received from the testator should not be charged ayainst a 
distributee, unless the will so directs; but the appellate court can not, 
in the absence of all averment and proof as to the contents of the will, 
presume that such charge was erroneously made.— Coleman v. Smith, 369. 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 

1. What evidence is within issue, on trial of claim suit.—On a trial of the right 
of property, between a plaintiff in attachment and a third person as 
claimant, the latter cannot, ordinarily, controvert the plaintifi’s debt 
against the defendant, nor can the plaintiff prove title in himself to the 
property levied on; but, where the plaintiff is seeking by attachment to 
enforce his statutory lien for advances to make a crop (Rev. Code, 
§§ 1858-69), and the claimant shows title in himself, by mortgage from 
the defendant, prior to the levy of the attachment, the plaintiff may, in 
rebuttal, introduce the instrument creating his lien for advances antece- 
dent to the date of the claimunt’s mortgage.— Boswell & Woolley v. Car- 
lisle, Jones & Co., 554. 

2. Evidence unnecessary, but corroborative of witness. —When the consideration 
recited in a mortgage is an antecedent debt, and a former mortgage to 
secure it, which, at the request of the mortgagor, had not been fore- 
closed; and the mortgagor, testifying as a witness, gives the same ac- 
count of the transaction; the former mortgage, though unnecessary evi- 
dence, would be corroborative of the mortgagor’s testimony, if assailed; 
hence, its admission is not error.—Jb. 554. 

3. Reievancy of evidence generally, in cases depending on circumstantial evidence. 
In inquiries of fact dependent for their solution on circumstantial evi- 
dence, no general rule can be laid down, which will define with uner- 
ring accuracy what collateral facts are relevant and admissible in any 
particular case ; yet, while it is proper to guard strictly against the 
undue multiplication of issues, whatever tends to shed light on the 
main inquiry, and does not withdraw the minds of the jury from that 
inquiry, by obtruding on their minds matters which are foreign, or of 
questionable pertinency, is, generally, relevant and competent evidence. 
Mattison vt. The State, 2:24. 

4, Homicide; evidence of fierceness of defendant’s dog, as connected with attendant 
circumstances --On a trial for murder, there being no direct proof of the cir- 
cumstances attending the killing, which was committed at night by the 
defendant, by shooting a person near his house ; the defendant’s con- 
fession having been given in evidence against him, in the course of 
which, detailing the circumstances of the shooting, he said, ‘ that his 
dog barked, and about the same time a rock struck his door ;” the fierce 
temper of the dog is not outside of the main issue, since it might be 
material to the inquiry, whether the deceased, in throwing the stone, 
was attacking the defendant’s house, or only defending himself against 
the dog.—Jb. 224. 

5. Prior declarations of witness; admissibility of, as corroboratory.--Declarations, 
verbal or written, made by a witness out of court, are not admissible in 
corroboration of his testimony on the trial —Childs ». The State, 25. 

6. Relevancy of evidence showing motive.—Where the evidence against the de- 
fendants, as the perpetrators of the murder, is entirely circumstantial, 
the fact that a prosecution for larceny was pending against them at the 
time of the killing, and that the deceased was the prosecutor and prin- 
cipal witness against them in that case, is relevant and admissible evi- 
dence against them, as tending to show a motive for the commission of 
the crime.—Jb. 25. 

7 Motive and threats on part of accused; relevancy of evidence showing.—Evi- 
dence showing a motive on the part of the accused in committing the 
offense charged, and his threats against the prosecutor, though thade 
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several months before the commission of the offense, are relevant and 
admissible against him.—Hinds v. The State, 145. 

8. Pending civil suits for damages ; relevancy and admissibility of.—On a trial 
under an indictment for murder, the records of several pending ciyij] 
suits against the defendants, brought by the widow and next of kin, ag 
the personal representatives of the deceased, and of other relatives who 
were killed in the same rencontre, are not admissible evidence for the 
defense, to discredit the plaintiffs therein as witnesses, or for any other 
purpose. —HHadley v. The State, 31. 

9. Possession of other stolen articles, not named in indictment.—The fact that a 

bank-note belonging to the prosecutor, which is not described iu the in- 

dictment as one of the stolen articles, but which was stolen at the same 
time and place with them, is found in the prisoner’s possession at the 
time of his arrest, is relevant and admissible evidence against him,— 

Grant v. The State, 201. 


Apmisstons ; Conresstons ; DECLARATIONS ; Hearsay; Res Gest. 


10. Admissions implied from silence.—Evidence of admissions, to be implied 
from silence, should always be received with great caution, and should 
be weighed by the jury very carefully, if not distrustingly; and although 
the evidence in this case was properly received, a charge instructing the 
jury that ‘‘the fact that a person who is charged with the commission of 
a crime says nothing, but remains silent, is a circumstance to which the 
jury may look as a confession of guilt,” was calculated to mislead them, 
and is a reversible error.— Campbell v. The State, 80. 

11. Confessions ; provinces of court and jury, as to admissibility and credibility. 
When the court has decided that a confession was made voluntarily, and 
has therefore allowed it to go to the jury, the province of the jury is 
limited to a consideration of its credibility; consequently, a charge 
asked, which refers to them for decision the question whether it was 
voluntary, is properly refused.— Matthews v. The State, 65. 

12. Same; preliminary proof to court.—Although it is necessary, before a con- 
fession is allowed to go to the jury, to make preliminary proof to the 
court that it was not obtained by any improper inducements held out to 
the prisoner; yet, in this case, the objection to the testimony being 
general, and the record tending te show that the witness was speaking 
of the same confessions to which others had testified, and as to which 
the requisite preliminary proof had been made to the court, held, that 
the record did not show error in this respect.—Meinuka v. The 
State, 47. 

13. Same; same.—Before confessions can be received in evidence in a crim- 
inal case, it must be affirmatively shown, by proof addressed to the 
court, that they were made voluntarily; and if they are allowed to go to 
the jury, on the preliminary proof made to the court, and additional 
evidence is afterwards brought forward during the trial, showing that 
they were in fact not voluntary, the court should withdraw them from 
the jury, and instruct the jury to disregard them entirely as evidence. 
Bonner v. The State, 242. 

14. Same; how revised on error.—The ruling of the court as to the admissi- 
bility of confessions is revisable on error; but the appellate court, in 
revising such ruling, as in revising other rulings by an inferior court on 
controverted qnestions of fact, will not reverse the judgment, unless it 
appears to be manifestly wrong.—Ib. 242. 

15. Admissibility of confessions. —Confessions, made by the prisoner while in 
custody, cannot be rejected, as having been obtained by improper in- 
ducements, when it is only shown that he was importuned to confess if 
guilty, and not to confess if innocent.—Meinaka v. The State. 47. 


16. Same.—Where the sheriff, on arresting the defendant, said to him, ‘‘I am 


sorry to inform you that you are my prisoner,” and being asked ‘what 
for,” replied, ‘‘For stealing George Waite’s money;” whereupon the pris- 
soner said, ‘I am sorry I stole it;” and the officer testified that no 
threats or promises were used to induce the confession—h/eld, that the 
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confession was voluntary, and properly admitted.—Grunt v. The 
State, 201. 


17. Subsequent confessions.—Although no unbending, universal rule can 


be laid down, by which to determine whether subsequent confessions in 
a criminal case are admissible, when the former confessions were ob- 
tained by improper influences; yet, in each case, the inquiry must be, 
whether, considering the degree of intelligence of the prisoner, and all 
the attendant circumstances, it is affirmatively shown that the effect of 
the primary improper inducement was so entirely obliterated from his 
mind that the subsequent confession could not have been in the slight- 
est degree influenced by it; and if there be any doubt on this question, 
it must be resolved in favor of the prisoner, and the confession must be 
excluded.—Porter v. The State, 95. 


18, Same.—The first confessions of the prisoner in this case, who was a 


freedman, were made during his preliminary examination before a mag- 
istrate on a charge of murder, and were obtained from him, after a great 
deal of hesitation on his part, by the strongest assurances on the part 
of his attorney, confirmed by the prosecuting attorney, the brother of 
the deceased, and the magistrate, that he should not be prosecuted, but 
should be used as a witness against the other defendants; and these con- 
fessions were repeated by him, on the next day, to the constable who 
was carrying him to jail, and who had given him three drinks of liquor. 
On the first and second days after his commitment to jail, the leading 
counsel for the prosecution, accompanied by a brother-in-law of the de- 
ceased and another friend, visited him in jail, and said to him, no other 
persons being present: ‘I have heard what you confessed at U. You 
did not tell the whole truth about it. I want you to be particular how 
you talk, as what you say may send you to the penitentiary or gallows. 
I have control of the case now, and all that was done at U. is done 
away. I withdraw all hopes of reward, and fears of punishment. You 
have not told all the truth about it. I tell you now, again, that you 
must not hope or expect to receive any benefit, favor, or mercy, or think 
the case will go lighter with you for what you said at U., or what you 
may say now ; and if they promised to let you off, or to make the pun- 
ishment lighter, or to let you be a State witness, I tell you, it cannot be. 
You cannot be a State witness, and you must not expect any mercy, or 
to be a State witness. I want you to understand, that all promises made 
at U. are taken back, and what you said there will do you no godod, and 
cannot be used for or against you. If you wish to tell anything, you 
must do it of your own free will; and remember, it may hang you, or 
send you to the penitentiary for life. Now, you can tell the truth about 
it, if you wish. Do you understand what I mean?” ‘The prisoner re- 
plied, “that he did understand; that he did not expect any mercy; that 
he expected to be hung; that he told it because his conscience hurt him, 
and he could not keep it any longer;” and he then made confessions 
substantially the same as the former. Held, that these last confessions 
ought not to have been received in evidence against him.—Jb. 95. 


19, Effect of confessions, as against eo-defendants.—Where several defendants 


are jointly indicted and tried, the confessions of one are not admissible 
against another, for any purpose; consequently, where some of them 
have made confessions, and others have not, it is error to instruct the 
7 that they ‘‘may compare the confessions of each with the other.”— 
Lb. 95. 


20. Confessions ; sufficiency of uncorroborated.—A confession, not corroborated 


by independent evidence of the corpus delicti, is not sufficient to support 
a conviction of felony.—-Matthews v. The Slate, 187. 


21. Contradictory exculpating declarations. —Contradictory declarations, made 


by the defendant to different persons, apparently with the view of excul- 
pating himself, and accounting for his possession of stolen property, are 
not governed, as to their admissibility, by the rules which apply to con- 
fessions.—Jfarrison v. The State, 239. 


22. Proof of confession, or conversation, by witness who remembers part only.— 
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When a witness, testifying to a conversation or confession, admits that 
he cannot recollect all that was said at the time, this is no reason for re. 
jecting his testimony entirely.— Pond v. The State, 196. 

23. Admissibility of defendunt’s declarations in his own favor.—On a prosecution 
for removing mortgaged property (Rev. Code, § 3705), the defendant’s 
own declarations to the purchaser, at the time of the sale of the mort- 
gaged property, as to his reasons for selling it, are not competent eyi- 
dence for him; nor can he be permitted to show a subsequent settlement 
and satisfaction of the mortgage debt.— Nixon v. The State, 120. 

24. Dying declarations.—Dying declarations, to be admissible as evidence, 
must be shown to have been made under a sense of impending dissolu- 
tion. Under this rule, the declaration of the deceased in this case, made 
to his wife immediately after receiving the fatal wound, ‘‘M. has killed 
me,” may have been properly admitted, as implying that he then thought 
he could not recover; but his subsequent declarations, made ‘‘several times 
during that day and the next,” on which latter day he died, to the effect 
that M. shot him, not showing on their face a knowledge of his condi- 
tion, ought not to have been received; it not being shown that the at- 
tending physician had informed him of his danger, and ‘no evidence 
being offered to show his condition in body or mind at any time be- 
tween the time when he was shot and his death.” — May v. The State, 39, 

25. Proof of marriage.—In criminal prosecutions for adultery, marriage is a 
necessary ingredient of the offense, and must be proved ; and while the 
declarations and conduct of the parties living together, holding out to 
the world that such relation exists between them, are competent evi- 
dence, generil reputation is not.—Buchanan v. T he State, 154. 

26. Proof of marriage by bill for divorce.—A bill in equity for a divorce, not 
verified by the oath of the complainant, is, like any other unsworn bill, 
regarded as the mere suggestion of counsel ; and is not competent evi- 
dence against the complainant therein, in a subsequent prosecution for 
bigamy, to prove his marriage with the defendant as therein alleged. — 
Cooley v. The State, 162. 

27. Hearsay, and res geste.—-The conduct and conversation of parties, accom- 
panying an act, are generally admissible as a part of the res geste ; yet, 
a message sent to the accused by his employer, though it might be ad- 
missible as tending to explain his flight, which had been proved as a 
circumstance against him, is, prima facie, mere hearsay ; and when 
offered for the purpose of showing ‘‘that the defendant ran away in 
consequence of it,” the appellate court can not affirm that its rejection 
was erroneous, when the message itself is not set out in the record.— 
Hurt v The State, 214. 

28. Proof of bawdy-house.—Under an indictment for keeping a bawdy-house, 
evidence of the general reputation of the house is not admissible ; but 
evidence of the general reputation of its inmates, for chastity, is rele- 
vant and competent.— Wooster v. 7 he State, 217. 

29. Declarations of plaintiff in execution, diselaiming purchase in his name.—The 
declarations of the plaintiff in execution, made soon after the sheriff's 
sale, to the effect that his attorney had bid off the lands for him without 
authority, and that he did not assert any claim to the lands under the 
purchase, would be admissible evidence for the defendant, on a motion to 
set aside the sale, as showing an excuse for his delay in making the mo- 
tion; but they would also show his knowledge of the sale, and of the 
fact that the plaintiff was the purchaser; and the exclusion of the evi- 
dence would not be a reversible error, when it could not have changed 
the judgment on the motion. — Fubel v. Boykin, 383. 

30. Marine protest ; admissibility as evidence.—A protest, made by the officers 
and passengers of a steamboat destroyed by fire on an inland river, 
whatever may be the rule in admiralty cases as to its admissibility, is 
not competent evidence tor the owners of the vessel, when sued for the 
loss of freight.—Grey’s Executor v. Mobile Tr. Company, 387. 

31. Declarations of grantor ; when admissible against grantee. —The declarations 

or admissions of the grantor, in disparagement of his own title, are com- 
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petent evidence against a subsequent grantee, but not against a prior 
grantee.— Alexander v. Caldwell, 517. 


BuRpEN, WEIGHT, AND SUFFICIENCY. 


32, Burden of proof, on question of negligence vel non.—Where a bill of lading 
for the transpartation of cotton on a steamboat contained an exception 
of “the dangers of the river and fire,” and the boat and cargo were de- 
stroyed by fire,—held, in an action against the carrier for the loss of the 
goods, that, to bring himself within the exception, he must make at 
least a prima facie showing that the injury was not caused by his negli- 
gence.— Grey’s Executor v. Mobile Tr. Company, 387. 

same, in proseculion against licensed retailer, for permitting gaming.—A 
licensed retailer is bound to be diligent to prevent gaming on the 
premises used or controlled by him; and if he is a lessee of a two-story 
house, carrying on his business in the lower story, and knows that a 
room in the second story is used by his tenant for gaming purposes, he 
may be convicted under the statute (Rev. Code, § 3625), unless he 
affirmatively shows such an entire separation of the room from the lower 
story as will exonerate him from the liability which the law imposes on 
him.— Campbell v. The State, 89. 

Confessions ; sufficiency of uncorroborated.—A confession, not corroborated 
by independent evidence of the corpus delicti, is not sufficient to support 
a conviction of felony.— Matthews v. The Slate, 187. 

35. Charge as to sufficiency of evidence.—In a criminal case, a charge which in- 
structs the jury, in effect, that they may convict unless they can recon- 
cile all the suspicious facts proved, and make them harmonize with the 
defendant’s innocence, is erroneous. —Buchanan v. The State, 154. 

36. Circumstantial evidence; sufficiency of.—In criminal cases, the test of the 
sufficiency of circumstantial evidence is, not whether it produces as full 
conviction as the positive testimony of a single credible witness, but 
whether it excludes from the minds of the jury every reasonable doubt 
of the defendant’s guilt.— Matthews v. The State, 65. 

Charge as to credibility of witness impeached or contradicted. —A charge asked 
in a criminal case, in these words: ‘The testimony of a witness for the 
prosecution, who is shown to be unworthy of credit, is not sufficient to 
justify a conviction, without corroborating evidence; and such corrob- 
orating evidence, to avail anything, must be a fact tending to show the 
guilt of the defendant,”’—asserts a correct legal proposition.—Porter v. 
The State, 96. 


33 


re) 
- 


37 


Matrers JupIctaALLy Known. 


Public officers.—-A marriage license, with the certificate of the solemniza- 
tion of the marriage under it, is a record of the Probate Court, which 
the judge is required to keep (Rev. Code, § 2340), and authorized to 
certify ; and when a certified transcript thereof is offered in evidence in 
any court of this State, it is not necessary that the judge’s certificate 
should be under his official seal, since the courts take judicial notice of 
all public officers who are commissioned by the governor, and are bound 
to recognize their official acts.—Beggs v. The State, 108. 

39. ‘ Lager beer.” —The courts will take judicial notice of the fact that lager 
beer,” commonly used as a beverage throughout the country, is a malt 
liquor.— Watson v. The State, 158. 

40, “ Malt liquor ;” Webster’s Dictionary.—The court will take judicial notice 

of the meaning of the words ‘‘ malt liquor,” as used in a penal statute, 
and may, ina proper case, give its definition in charge to the jury ; 
but it will also take judicial notice that ‘* Webster’s Unabridged Diction- 
ary” is astandard authority as to the meaning of English words, and 
may permit his definition of those words to be given in evidence to the 

jury.—Adler v. The State, 16. 

Value of money.—The value of American gold and silver coin, and of 

“national currency” notes, being fixed by law, no proof of their value 
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is necessary to sustain a conviction for their larceny.—Grant v, The 
State, 201. 

42. Railroad charter ; not judicially noticed.—The charter of an incorporated 
railroad company is a private statute, of which the courts can not take 
judicial notice; and in the Chancery Court, it must be pleaded as well 
as proved, although the statute (Rev. Cude, § 2698) dispenses with the 
necessity of pleading it specially in the courts of law.---Perry v .N. 0, 
Raiiroad Co., 414. 

43, Condition of country during late war.—In determining whether a testament- 
ary trustee acted in good faith, and with reasonable diligence and pru- 
dence, in the investment and use of trust funds during the late war, 
where the will imposed upon him the duty of making investments which 
would pay interest or dividends, the courts will take judicial notice of 
the disturbed condition of the country during that period, the scarcity 
of stocks and public securities, the fluctuating values of property of 
every kind, and the consequent difficulty of making safe and productive 
investments. — Foscue v. Lyon, 440. 

44, Iistorical and geographical facts.—In construing and ascertaining the loca- 
tion and boundaries of an ancient French grant of lands, made more 
than one hundred and sixty years ago, the names of all the places and 
natural objects mentioned (except Fowl river) being now unknown, the 
court takes judicial notice of the general geography of the country about 
the mouth of that river, and also of the historical fact, stated by Ban- 
croft and Pickett, that Dauphin Island was anciently called Massacre 
Island.— Trenier v. Stewart, 458. 


INDEX. 


OBJECTIONS. 


45. General objection.—A general objection to a mass of evidence, some of 
which is legal, may be overruled. —Dillard v. Webb, 469. 

46. Excluding evidence once admitted.—The practice of permitting illegal evi- 
dence to go to the jury in the first instance, and afterwards withdrawing 
it from them, ought to be avoided; but, where the record shows that it 
was withdrawn from them, and they were instructed to disregard it, this 
cures the error of its admission. — Childs v. The Staie, 2s. 

47. Deposition; motion to suppress answer as not responsive. —A motion to sup- 
press a part of a deposition, because it is not responsive to the interrog- 
atories, cannot be made for the first time when. the deposition is offered 
on the trial.—Grey’s Executor v. Mobile Tr. Company, 387. 


Opinion ; Lecat Conctusion ; QUESTIONS oF Fact. 


48. To what witness may testify. —A witness, testifying as to the destruction of 
a steamboat and her cargo by fire, may state that ‘‘all the cotton under 
the boiler-deck was protected from the weather, and from sparks ;” when 
the context shows that the word protected was used as the synonym of 
covered, the expression is not the statement of an opinion or inference. 
Grey's Executor v. Mobile Ir. Company, 387. 

49, Same.—A witness, well acquainted with the habits of the person to whom 
liquor was sold by the defendant, may testify that he is a man ‘‘of in- 
temperate habits,” but not that he is ‘‘of known intemperate habits.” (Over- 
ruling Stanley & Hiliot v. The State, 26 Ala. 26).—Smith v. The State, 1. 

50. When witness may testify to character.—A witness may be competent to 
testify as to the character of a person in the neighborhood in which he 
lives, although he has never heard it discussed; but, if he says that he 
‘“‘does not know his general reputation in the neighborhood,” although 
he has known him all his lite, he is not competent to testify as to his 
character. — Hadley v. The State, 31. 

51. Same.—A person who says that he knows the character of a witness, ‘‘but 
never heard his character discussed,” is competent to testify in refer- 
ence to it.—Childs v. The State, 28. 

52. Proof of fierce character or temper of dog.—The rule applicable to the proof 
of general character, does not extend to proof of the fierce temper or 

disposition of a dog; a witness may testify, from his own knowledge 
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and observation, that a dog is fierce, and inclined to bite, although his 
fiercepess may not have become notorious, or generally known in the 
neighborhood. —.Matlison v. The State, 224. 


ParoLt AND WRITTEN. 


53, Parol evidence not admissible to change character of legacy.—When a general 
pecuniary legacy is bequeathed to a trustee, with specific directions as 
to its investment, parol evidence is not admissible, to show that the tes- 
tator verbally instructed or authorized the trustee to receive from his 
executors, in lieu of the money bequeathed, or in payment of the lega- 
cy, the promissory note of a third person, given to the testator for 
money loaned. Such evidence would vary the character of the bequest, 
changing it from a general pecuniary legacy, into a specific bequest of 
a chose in action.—Foscue v Lyon, 440. 


PRIMARY AND SECONDARY. 


54. Proof of infancy.—An uncle of the youth to whom the liquor was sold, 
having known him since infancy, may testify, ‘‘judging from his size 
and appearance when I first saw him, twenty years ago last fall, I can 
and do say, that he is not, to the best of my belief, twenty-one years of 
age now;” such testimony is not secondary evidence; nor is it rendered 
inadmissible, because the parents of the minor, who are shown to re- 
side in the county, are not introduced as witnesses.— Weed v. The 
Slate, 13. 

55. Proof of pending indictment.—When it becomes material to prove the fact 
that an indictment is pending in another county, and its contents, the 
proper mode of proving it is, not by the production of the original, but 
by an exemplification duly certified.— Childs v. The State, 28. 

56. Same.—A pending indictment, and its contents, cannot. be proved by the 

oral testimony of the clerk and the solicitor.--S. C., 25. 

Proof of poll-list.—The poll-list, certified by the inspectors of the election, 
is the highest and best evidence of the persons who voted at the pre- 
cinct; but, if it is not certified by the inspectors, it is not competent 
evidence against a person indicted for illegal voting, without extrinsic 
proof of its authenticity and correctness.—Hunler v. The State, 76. 


57. 


REcorps. 


58. Sufficiency of certified-transcript, on change of venue.—On change of venue 
in a criminal case (Rev. Code, §§ 4209-11), it is not necessary that the 
clerk’s certificate to the transcript should be urder his seal, private or 
official; nor is it any objection to the transcript, that it is made out and 
certified by him in the county to which the trial is removed.—Childs v. 
The State, 25, 

59. Proof of marriage by certified transcript of license and return ; judicial notice 
of public officers. —-A marriage license, with the certificate of the solemni- 
zation of the marriage under it, is a record of the Probate Court, which 
the judge is required to keep (Rev. Code, § 2340), and authorized to 
certify; and when a certified transcript thereof is offered in evidence in 
any court of this State, it is not necessary that the judge’s certificate 
should be under his official seal, since the courts take judicial notice of 
all public officers who are commissioned by the governor, and are bound 
to recognize their official acts. — Beggs v. The State, 108. 

60. Notarial seal ; certificate of probate.—When a deed is acknowledged or 
proved before a notary public (Rev. Code, §§ 1083, 1090), it is not nec- 
essary that his certificate of acknowledgment or probate should be un- 
der his official or notarial seal.—Harrison v. Simons, 510. 


VARIANCE. 


61. Forgery; variance as to name of supposed maker,—A writing in these words, 
‘July 10th, 1876. Due Bell Sims twenty dollars, at first of August 
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1876,” signed ‘‘ Mr. Daniel Threet,” if forged or uttered, with intent to 
deceive, in the neighborhood in which one Daniel Thweatt lives, will sup- 
port an indictment for forgery; and on a trial for the forgery of such an 
instrument, said Daniel Thweatt may testify that many of his acquaint. 
ances pronounced his nume as if it were spelled T’hreet.—Gooden v. The 
State, 178. 

62. Bigamy.—The offense of bigamy under the statute (Rev. Code, § 3599), ag 
at common law, is indictable only in the county in which the second 
marriage is solemnized; while subsequent cohabitation under the second 
marriage, which is a distinct offense, may be indicted and punished in 
any county in which it is committed; but, under an indictment for big. 
amy, a conviction cannot be had on proof only of subsequent cohabita- 
tion, in the county in which the indictment was found, when the second 
marriage took place in another county, or in another State.—Beggs v. 
The State, 108. 

63. Arson; ownership of building.—On a trial under an indictment for arson, 
the house burnea beiug averred to have belonged to ‘Leon R.,” while 
the proof showed that it belonged to ‘‘Zeonidas R.,” who ‘‘was also known 
and called by the name of Leon R.;” no objection to the evidence being 
made in the court below, and no charge being asked and refused as to 
any supposed variance between the averment and proof of ownership, 
the question of such variance is not here presented for decision.— Hinds 
v. The State, 145. 

64. Burglary; ownership of building.—The ownership of the building broken 
into and entered is properly laid in the person who was in the undis- 
puted occupancy and possession thereof at the time of the burglary. — 
Matthews v. The State, 65. 

. Rupe, and carnal knowledge of female under ten years of age.—Rape (Rev. 
Code, § 3661), and having carnal knowledge of a female under ten 
years of age (§ 3663), though kindred offenses, and punished in the 
same manner, are not identical; and although a rape may be committed 
on a female under ten years of age, the offender can not be indicted for 
it as a rape under the former statute, and convicted under the latter.— 
Vasser v. The State, 264. 

. Removal of mortgaged property ; description of mortgage in indictment.—In 
an indictment for removing mortgaged property (Rev. Code, § 3705), 
the form prescribed (No. 39, p. 812) did not require any particular de- 
scription of the mortgage or other written instrument, and there is 
nothing in the amendatory ‘act (Sess. Acts 1874-5, p. 259) which re- 
quires a change of the form in this particular; cousequently, if the in- 
dictment, not purporting to give a precise description of the instrument 
creating the lien, speaks of it as ‘‘executed by him [defendant] to the 
said W. W.,” this averment does not prevent the introduction in evi- 
dence of an instrument executed by the defendant and another to said 
W.—Niwxon v. The State, 120. 

67. Sci. fa. against bail.—In scire facias against bail on a forfeited recogniz- 
ance, if the undertaking of bail is described in the judgment nisi ac- 
cording to its legal effect, thongh not according to its literal terms, 
there is no such variance as will support a plea of nul tiel record, or a de- 
murrer to the sci. fo. setting out the undertaking on oyer.— Williams v. 
The State, 72. 


EXECUTION. 

1. On judgment against two defendants, when one is dead.—A judgment against 

two defendants, one of whom is dead at the time of its rendition, is void 

only as against the deceased defendant; and if no motion is made to va- 

cate it as against him, execution may properly be issued against both of 

the defendants, and levied on the property of the survivor.— Fabel v. 
Boykin, 383. 2 

2. Inadequacy of price, as ground for setting aside sheriff's sale under execution. 

Gross inadequacy of price is, ordinarily, a good and sufficient reason for 

setting aside a sheriff's sale of lands under execution, at which the 
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plaintiff in execution became the purchaser; but this principle does not 
apply, where the inadequacy of price is caused, not by any fault on the 
part of the sheriff, the plaintiff, or his attorney, but by the acts of the 
defendant himself, or of persons connected with him, and claiming un- 
der him by intermediate conveyances.—lb. 383. 

3. Purchase by plaintiff’s attorney, at execution sale.—An attorney may, with- 
out impropriety, represent his client at a sheriff's sale under execution, 
and buy in the property for his client.—Ib. 383. 

4, Declarations of plaintiff in execution, disclaiming purchase in his name.— 
The declarations of the plaintiff in execution, made soon after the 
sheriff’s sale, to the effect that his attorney had bid off the lands for him 
without authority, and that he did not assert any claim to the lands un- 
der the purchase, would be admissible evidence for the defendant, on a 
motion to set aside the sale, as showing an excuse for his delay in mak- 
ing the motion; but they would also show his knowledge of the sale, 
and of the fact that the plaintiff was the purchaser; and the exclusion of 
the evidence would not be a reversible error, when it could not have 
changed the judgment on the motion.—Jb. 383. 

5. Description of lands, in order of sale under execution.—In an order of sale 
granted by the Circuit Court, of lands on which an execution from a 
justice’s court has been levied, a description of a town lot by its num- 
ber, and the name of the street on which it is located, is sufficiently 
definite and certain; and if it is so described in the motion, as entered 
on the docket or minutes, and the order of sale refers to the motion, 
this is sufficient.— Mc Connaughy v. Baster, 380. 


EXECUTORS AND ADMINISTRATORS. 


1. Bvecutor’s authority to receive Confederate currency, in payment of notes given 
for purchase-money of land.—Where lands were sold on credit in July, 
1861, and the purchaser paid the several notes, as they fell due during 
the war, to the vendor's executor, in good faith, in Confederate currency, 
the debt was thereby extinguished ; and in the absence of fraud or col- 
lusion between the purchaser and the executor, the persons interested in 
the vendor’s estate, whether as heirs, devisees, or creditors, can not 
assert a vendor’s lien on the land.— McQueen v. McQueen, 433. 

2. Sale of lands by sole acting, or surviving executor, under power or devise.— 
The statute which authorizes a surviving, or sole acting executor, and 
also an administrator with the will annexed, to sell lands under a power 
of sale conferred by the will on executors (Rev. Code, § 1609), abolishes 
the distinction, which existed at common law, between a naked power 
of sale given to executors, and a devise to them with directions to sell; 
but it does not apply to or affect a discretionary power of sale, con- 
ferred on executors as a matter of personal trust and confidence.— Tar- 
ver v. Haines, 503. 

3. Same.—Where a testator directed that his estate should be kept together 
by his executors, who were his oldest son, a son-in-law, and daughter, 
and his lands cultivated as usual, until his youngest child arrived at the 
age of twenty-one years; and then added, ‘If, however, in the opinion 
of said executors, it shall at any time be thought prudent and desirable 
to sell my real estate, or any part thereof, or to purchase other real 
estate, then I will and direct that discretion be allowed and exercised 
by them;” held, that the sole acting executor, after the resignation of 
the others, could not exercise this discretionary power of sale; qd that 
his deed to the purchaser, while it might operate by way of estoppel 
a himself, did not affect the title of the other heirs and devisees.— 

4. Purchase of lands by executor.—An executor, acting in good faith, and in 
the exercise of a sound discretion, may purchase lands at a judicial sale, 
in order to save a debt due to the estate; and in such case, the lands 
being regarded simply as personalty in his hands, the devisees or heirs 
are not necessary parties to a bill filed by him against a subsequent 
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purchaser, to subject them to the payment of the purchase-money,— 
Hughes v. Hatchett & Trimble, 539. 


5. Purchase by administrator at his own sale.—A purchase of lands by a trug. 


tee at his own sale, or by an administrator when he is not interested in 
the estate, is voidable at the option of the beneficiaries, seasonab] 
expressed, although he acted with fairness, and made no profit; or they 
may treat the purchase as made for their benefit, and claim any profit 
accruing on a subsequent re-sale. —James v. James, 525. 


6. Same.—It may be that, when an administrator has made an actual sale to 


a third person, in good faith, at an adequate price, and without collu- 
sion, and the sale has been completed and confirmed, leaving no duty 
resting on him inconsistent with his individual interest as a purchaser, 
he may purchase from his vendee, and hold the lands freed from any 
constructive trust in favor of the beneficiaries; but, where the vendee is 
his near relation, and only a short time intervenes between the sale and 
re-purchase, he must repel the presumption of indirection and evasion, 
arising from these facts, by clear and convincing evidence; and if he 
reports himself to the court as the purchaser at his own sale, and pro- 
cures a confirmation of the sale, and a conveyance to himself, he can not 
be heard to say, when the beneficiaries afterwards seek to enforce a trust - 
on the lands in their favor, that another person was in fact the purchaser 
at his sale, and afterwards sold and conveyed to him.—Jb. 525. 


7. Same; what delay bars equitable relief.--Long acquiescence on the part of 


the beneficiaries, in a purchase by a trustee at his own sale, if unex- 
plained, is a waiver of the right to impeach it; and in determining what 
is reasonable diligence, or what is unreasonable delay, each case must 
necessarily be controlled by its own peculiar circumstances. Where the 
beneficiaries seek to enforce a constructive trust in the lands, claiming 
the benefit of a re-sale by the trustee at an increased price, no actual 
fraud being alleged, they must file their bill within six years after the 
re-sale, that being the statutory bar to a corresponding legal right and 
remedy (Rev. Code, § 2901); and if they were infants when the cause of 
action in their favor accrued (Ib. § 2910), they must file their bill within 
three years after attaining their majority.—Jb. 525. 


8. Action by administrator of deceased heir, against surviving heirs, for money 


had and received; when administrator can not come into equity. —The admin- 
istrator of a deceased heir may maintain an action at law against the 
surviving heirs, to recover his intestate’s share of the purchase-money, 
received by the defendants, from the sale of a tract of land, which be- 
longed to them and the intestate as tenants in common, and was sold 
before his death; and consequently, having an adequate remedy at law, 
he can not come into equity to enforce such demand; nor can he charge 
it, as an equitable lien, on other unsold lands, which he seeks to have 
sold for partition.— Cockrell v. Coleman’s Adm’r, 583. 


9. Title to lands on death of one of several heirs, and right to rents, as between 


surviving heirs and administraior.—On the death, intestate, and unmar- 
ried, of one of several children, heirs-at-law of their deceased father, who 
also died intestate, the legal title to his share of the lands inherited by 
them descends, by operation of law, to the surviving heirs, subject to 
the statutory power of his administrator to have it appropriated to the 
payment of debts against his estate, if the personal assets prove insuffi- 
cient; and they are entitled to receive and hold the rents, issues, and 

@rofits, until this power is asserted by the administrator in some lawful 
mode.—Ib. 583. 


EXEMPTIONS, 
1. Claim of exemption in partnership property.—Partners can not, during the 


existence of the partnership, claim an individual exemption in partner- 
ship property, when taken under legal process for partnership debts. 
(Overruling Howard v. Jones & Starke, 50 Ala, 67; Dunklin v. Kimball, 
50 Ala, 251; and Giovanni v. First National Bank, 51 Ala. 177, so far as 
it follows those cases. )}—Giovanni v. First National Bank, 305. 
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EXEMPTIONS— Continued. 


anes q 9, Homestead exemption ; constitutional provision self-acting,.and how far re- 
straining legislation.—The second section of the fourteenth article of the 
us- constitution of 1868 (tenth article of the constitution of 1875), which 
in ‘declares that ‘‘every homestead, not exceeding eighty acres,” &c., ‘* shall 
bly be evempted from sale on execution, or any other process from a court, 
ley for any debt contracted after the adoption of this constitution,” is self- 
fit aeting, and absolutely exempis such homestead without the aid of any 
legislative provisions ; and, while limiting the minimum of the exemp- 
to tion, does not impose any restriction on the power of the legislature to 
lu- increase it.—Miller v. Marx, 322. 
ity 3. Same ; limitation as to value.—The limitation of value to two thousand dol- 
er. lars, contained in that section, applies to homesteads in the country, as 
ay well as to those which are in a city, town, or village. —IJb. 322. 
18 4. Same; homesteads exceeding limit.—If the homestead, when reduced to its 
nd lowest practicable dimensions, exceeds the constitutional limit of two 
n, thousand dollars in value, no court has any power, in the absence of 
he statutory provisions, to allot any exemption in the premises, or to allow 
* an equivalent for a homestead exemption.—Jb. 322. 
ot 5. Same; alienation by mortgage.—A mortgage, or other alienation of the 
st - homestead, by the husband alone, is absolutely void, and inoperative for 
er any purpose ; but, if the wife joins in the conveyance, and it is acknowl- 
edged by her and her husband before a proper officer, who certifies the 
of fact of such acknowledgment, in the form prescribed by the statute for 
K- other conveyances (Rev. Code, § 1548), such certificate is, in the absence 
ut of all statutory provisions on the subject, sufficient proof of ‘‘ the volun- 
st tary signature and assent of the wife ;” and it can only be impeached by 


0 proof of fraud or imposition practiced towards her—a fraudulent combi- 
{ nation between the parties interested and the officer taking the acknowl- 
ul edgment.—Ib. 322. 

@ 6. Same ; alienation by mortgage.—When the wife joins with her husband in a 

d mortgage of the homestead, and the certificate of acknowledgment is in 

f the proper form (Rev. Code, § 1548), she can not avoid its effect by 

n simply showing that she signed it reluctantly, and after great hesitation; 
especially where it is not shown that the mortgagee used or connived at 
the employment of any influences to procure her signature. If there 
was no coercion, and no false or fraudulent representations were made to 
procure her signature, her act is in law ‘‘ voluntary,” notwithstanding 
such reluctance and hesitation.— Coleman v. Smith, 368. 

7. Same; alienation by mortgage, and foreclosure thereof after husband's death. — 
When the homestead has been aliened by the owner in his lifetime, by a 
mortgage duly executed and acknowledged by him and his wife, the 
mortgage may be foreclosed after his death, notwithstanding the minor- 
ity of his children ; and in the event of such foreclosure, the children 
can claim no part of the proceeds of sale until the mortgage debt is 

paid.— Weber v. Short, 311. 

8. Same ; alienation by husband alone with other lands. —A. conveyance of an 

entire tract of land, embracing the homestead, by the husband alone, 

though void as to the homestead, is valid as to the other lands.—Mc- 

. Guire v. Van Pelt, 344. \ 

| 9. Same; what estate will support.—To support a right to a homestead exemp- 

: tion under the constitution, in favor of the widow and children, it is 
not necessary that the decedent should have been seized in fee of the 
lands : the right may be claimed in lands held only under a lease, or in 
an equity of redemption in mortgaged lands; but, in either case, it 
ceases with the estate. (Overruling Pizalla v. Campbell, 46 Ala. 35, as to 
leasehold lands. )— Weber v. Short, 311. 

10. Same; in lands held by tenants in common.—The right of homestead ex- 
emption, as secured by the constitution, attaches to lands owned and 
occupied by tenants in common ; and where two tenants in common, 
owning a tract of land on which there is but one dwelling-house, and 
occupying it as their homestead, convey it by deed of trust for the ben- 
efit of their creditors, their wives properly joining in the conveyance, 
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a1. 


12. 


13. 


14. 


16. 


17, 


the entire homestead right, to the extent of eighty acres, including the 
dwelling-house, passes by the conveyance, as against a purchaser under 
a prior mortgage of the entire tract, in which the wives did not join 
(BricKkEtL, C. J., dissenting). McGuire v. Van Pelt, 344. 

Same; occupancy. —A homestead exemption, under the provisions of the 
constitution and the act of 1873, can only be claimed in premises capa- 
ble of occupancy as a residence, and actually occupied as such ; buta 
temporary absence, animo revertendi, might not work an abandonment of 
a homestead once acquired ; and where the present occupancy is con- 
templated, though it may be postponed, from necessity or convenience, 
for a reasonable time, the premises might probably be within the pro- 
tection of the law. (Overruling Melton v. Andrews, 45 Ala. 453.)—Me- 
Connaughy v. Buxter, 379. 

Same ; rights of widow and children.—On the death of the husband, leay- 
ing a widow or minor child or children, or both a widow and minor 
child or children, the homestead exemption continues during the life of 
the widow and the minority of the children; but they take no title to 
the premises, and have only the right to use and occupy them, and the 
property reverts to the estate whenever the exemption ceases ; and this 
homestead exemption to them is freed from administration, descent, and © 
devise, as well as from debts.— Miller v. Mara, 322. 

Same ; same.—The “homestead of a family, after the death of the owner there- 
of,” which the constitution declares ‘shall be exempt from the payment 
of debts,” &c., ‘tin all cases during the minority of the children,” enures 
to the benefit of the widow, as well as of the minor children, but not of 
the adult children or heirs; and the widow’s right to the homestead 
would continue during her life, if the estate which the husband had 
should not terminate before that time.— Weber v. Short, 311. 

Same; governed by what law.—Exemptions in favor of the widow and 
children, from liability for the debts of the deceased husband, are gov- 
erned by the laws which are in force at the time of his death.— Miller v. 
Marx, 322. 


5. Same ; statutory provisions in Revised Code.—The provisions of the Revised 


Code as to homestead exemptions (§§ 2061, 2539 G), being inconsistent 
with the provisions of the constitution since adopted, are repealed by 
it; but this repeal does not affect the provisions of said section 2061 as 
to the exemptions of personal property.—Ib. 322. 

Same ; statutory changes by act of April 23, 1873.—The act in relation to 
exemptions, approved April 23, 1873 (Sess. Acts 1872-3, pp. 64-69), has 
enlarged the area of the homestead, if in the country, to one hundred 
and sixty acres, without any limitation as to value; provides for the as- 
certainment and apportionment of an equivalent in money, where the 
homestead is excessive in value, and incapable of subdivision ; vests 
the homestead absolutely in the widow and children, when the estate of 
the deceased husband is insolvent ; and requires that the wife’s volun- 
tary signature and assent to a mortgage, or other alienation of the 
homestead, shall be shown by her examination separate and apart from 
her husband; and these changes apply to all homestead exemptions 
which have accrued since the passage of that act.—Ib. 322. 

When equity will allot homestead.—The trustee in a deed of trust for the 
benefit of creditors, which conveys the debtor’s homestead exemption, 
with other lands, may maintain a bill in equity against a purchaser of 
the lands under a prior mortgage, which was inoperative as an aliena- 
tion of the homestead, to have the homestead set apart, by commission- 
ers appointed by the court, the debtor himself not having exercised his 
right of selection, and the homestead never having been set apart to 
him.— McGuire v. Van Pelt, 345. 


18. Homestead exemption in favor of decedent's family.—The homestead exemp- 


tion secured to a decedent’s family by the provisions of the constitution 
(Article X, §§ 2, 3, 5), and of the act of 1873 (Sess. Acts 1872-3, p. 64), 
is the actual homestead of the decedent at the time of his death ; and 
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although that may be mortgaged, or held under a lease only, they can 
not select other property in its stead. — Chambers v. McPhaul, 367. 

19. Homestead exemption ; pleadable by wife, in bar of action for necessaries. — 
In an action against husband and wife, seeking to subject lands, alleged 
to belong to the wife’s statutory separate estate, to the payment of a 
debt for “‘articles of comfort and support of the household” (Rev. Code, 
§ 2376), it is a good plea in bar by the wife, that the lands are the home- 
stead of herself and family.— Bender & Wife v. Meyer & Co., 576. 


EXTORTION. See Crmomat Lav, 44. 
FALSE PRETENSE. See Crimiat Law, 45. 


FEES. 

1. Sheriff’s compensation for feeding prisoners.—Under the act “in relation to 
feeding prisoners in jail,” approved February 9, 1877 (Sess. Acts 1876-7, 
p. 65), which reduces the compensation of sheriffs for feeding prisoners 
in jail, from forty to thirty cents per day, while the proviso declares 
‘that the provisions of this act shall not apply to any sheriff in office at 
the time of the adoption of the constitution now in force, but shall be 
of force afler the expiration of the terms of such sheriffs;? a sheriff who has 
been appointed since the passage of the act, to fill the unexpired term 
of one who was in office at the time of its passage, can not claim the 
benefit of the proviso.— Hr parte Mason, 262. 

2. Solicitor’s fee for conviction under revenue law.—Section 3652 of the Re- 
vised Code, specifying the punishment for violations of the revenue law, 
was necessarily repealed by the inconsistent provisions of the subse- 
quent revenue laws of 1868 and 1875, which increased the punishment 
of those offenses; and the repeal of this section left no statutory pro- 
vision for the solicitor’s fee for conviction in such cases, except as ‘‘mis- 
demeanors not expressly provided for,” to which a fee of seven dollars 
and a half was affixed by section 4343, which was increased to thirty 
dollars by the act approved March 7, 1876 (Sess. Acts 1875-6, p. 213).— 
Caldwell v. The State, 133. 


FORGERY. See Crmunau Law, 46-48. 
FORMER ACQUITTAL. See Crrrat Law, 119. 
FORMER CONVICTION. See Crimraz Law, 120. 


FRAUD. 

1. When misrepresentations do not constitute fraud.—A misrepresentation by 
the transferree and holder of a note given for rent, asserting a legal right 
in himself to enforce the landlord’s statutory remedies for its collection 
as against a sub-tenant, if honestly made, is nota fraud which will vitiate 
a settlement between the parties as to their legal rights, made under this 
mutual mistake.—Zehman, Durr & Co. v. Bibb, 411. 

2. Judgments and decrees; how affected by fraud and collusion.—It is an indis- 
pensable element in the validity of every judicial proceeding, that it 
should be free from collusion: a judgment or decree, obtained by fraud, 
cannot avail anything, for or against the parties affected by it, either in 
the prosecution of a claim, or the defense of a right.—Lee v. Lee, 591. 

3. Retention of possession by vendor.—The settled rule in this State is, that 
the retention of possession by the vendor, after an absolute sale, is, at 
most, only prima facie evidence of fraud, and may be rebutted or ex- 
plained; and proof of a bona fide contract of lease, or hiring, will, as a 
general rule, repel the presumption of fraud.—Crauwford v. Kirksey, 282. 

4, Undue publicity and particularity as badges of fraud.—Cireumstances of un- 

due publicity ai:d particularity on the one hand, and secrecy on the 
other, are sometimes regarded as indicia of fraud; but, in this case, the 
relationship of the contracting parties, being brothers-in-law, and the 
known embarrassed condition of the debtor, sufficiently explain the fact 












694 - INDEX. 
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that, when the contract was made, two neighbors were called in to g 
praise the property, and to witness the execution of the receipt and con- 
veyance.—I b. 282. 


FRAUDS, STATUTE OF. 


1. Parol contract for sale of land.—An executory parol contract for tbe sale of 
land is void under the statute of frauds (Rev. Code, § 1862), and confers 
no rights on the purchaser, when none of the purchase-money has been 
paid; consequently, he is neither a necessary nor a proper party to a bill 
filed by his vendor, against a subsequent purchaser of the lands, to sub- 
ject them to the payment of the purchase-money.—Hughes v. Hatchett & 
Trimble, 539, 

2. Promise to answer for debt, &c., of another.— It is very questionable, whether 
a charge to the jury is correct, which asserts that a verbal agreement on 
the part of a person who has a statutory lien for advances, that he will 
waive his lien in favor of a third person, if the latter will make further 
advances to the debtor, is void under the statute of frauds (Rev. Code, 
§ 1862), as a promise to answer for the debt, &c., of another.— Boswell & 
Woolley v. Carlisle, Jones & Co., 554. 


: FRAUDULENT CONVEYANCES. 


1. Validity of conveyance for indemnity of sureties against nominal liability.—A 
mortgage, or deed of trust, executed by an insolvent debtor, to indem- 
nify the sureties on his official bond as executor or administrator against 
their liability, is without consideration, and fraudulent and void in law 
as against creditors, if, at the time of its execution, their liability was 
merely nominal, and, on a subsequent final settlement, he was found 
not to be indebted to the estate, and was discharged.— Crawford v. 
Kirksey, 282. 

2. Constructive and actual fraud defined and distinguished.—A conveyance by 
gift, or on consideration not deemed valuable in law, is constructively 
fraudulent as against the existing creditors of the grantor, withont re- 
gard to the intent with which it was made, or the amount of property 
conveyed by it. But, if the consideration is valuable, there must bea 
secret trust for the benefit of the grantor, or an intent to hinder, delay, 
or defraud creditors—in other words, actual fraud—to invalidate the 
conveyance.—Ib, 282. 

3. Conveyances on valuable consideration. new or antecedent.—A sale or convey- 
ance upon a new consideration, though valnable, made by a debtor who 
is insolvent, or in failing circumstances, will be set aside at the instance 
of his creditors, if the purchasor or grantee knew that the purpose of 
the debtor was to place his property beyond the reach of his creditors, 
or had such information as charges him with notice of that purpose ; 
and if he acquires such knowledge, actual or constructive, before making 
full payment of the purchase-money, any subsequent payments are in 
his own wrong. But, a sale in payment of an antecedent debt, at a fair 
and reasonable price, without any secret trust, or benefit reserved to the 
debtor, will be upheld, although the debtor was insolvent, and was 80 
known to be by the purchasing creditor, and although the effect of the 
conveyance, as known by both contracting parties, would be to leave the 
debtor without property to pay his other debts. (Explaining and limit- 
ing Pulliam, Wills & Rankin v. Newberry’s Adm’r, 41 Ala. 168, as to pril- 
ciple stated in third head-note. )—JIb. 282. 

4. Liability of mortgaqee, as trustee for creditors, when mortgage is held construct- 

ively fraudulent.—When a mortgage is held constructively fraudulent 

as against creditors, because not supported by a consideration deemed 
valuable in law, the mortgagee is liable to the creditors as a trustee, for 
the mortgaged property or its proceeds, from the time when service of 
the bill is perfected on him, and any subsequent payments made by him 
are in his own wrong. but, when his liability to creditors is first asserted 
in an amended bill, the amendment will not be allowed to relate back to 
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FRAUDULENT CONVEYANCES— Continued. 


the filing of the original bill, so as to hold him liable for moneys paid 
out by him in the meantime in good faith.—Ib. 282. 

5. Conversion by husband, of moneys belonging to wife's statutory estate ; validity 
of mortgage to secure such debt..—If the husband converts to his own use 
moneys belonging to the corpus of his wife’s statutory separate estate, 
he becomes her debtor to the amount of the money thus converted; and 
he may, in the absence of fraud, secure the debt so created, as he might 
any other debt, by a mortgage of property to a trustee for her use.— 
Coleman v. Smith, 369. 

6. Validity of conveyance to secure existing debt.—The validity of a mortgage, 
or deed of trust, given to secure an existing debt, is not affected by a 
fraudulent intent on the part of the debtor, in which the creditor and 
trustee did not participate, and of which they had no knowledge.— 
Ib. 369. 


GAMING. See Crimrnat Law, 49-52, 


GUARDIAN AND WARD. 


1. Guardian’s contract for boad and education of ward ; not chargeable on in- 
fant’s lands.—The board and education of minors, under a contract 
made by their guardian, who was also administrator of their deceased 
father, cannot be charged on their real estate, under a bill filed by the 
creditor, because the guardian has wasted all their personal estate, and 
he and his sureties are insolvent.—St. Joseph’s Academy v. Augustini & 

Wife, 493. 

2. Duty and liability of quardian in lending out ward’s money.—It is the statu- 
tory duty of a guardian (Rev. Code, § 2426), as it was his duty in the 
absence of any statute, to lend out the moneys of his ward, and to re- 
quire good security in making loans: and for moneys loaned without 
security, or on security which he knows, or has good reason to believe, 
is insufficient, he is an insurer against loss, and is absolutely liable, with- 
out regard to the-credit or solvency of the borrower at the time of the 
loan.—Lee v. Lee, 590. : 

3. Jurisdiction of equity over infants and their guardians. —The Chancery Court 
here, as in England, is the general guardian of all infants within its ter- 
ritorial jurisdiction, and has original, inherent jurisdiction to appoint 
guardians for them, and to remove their guardians, no matter how, or by 
whom appointed, whenever the interest of the infant requires such re- 
moval, and this jurisdiction is not affected by the statutory jurisdiction 
which has been conferred on the Probate Courts. In the exercise of 
this jurisdiction, the court proceeds upon the theory that guardianship 
is a trust, and intervenes to protect the interests of the infant, by way 
of preventive as well as remedial justice—where a loss or injury is 
threatened, as well as where it has been consummated.—Jb. 590. 

4. When infant may come into equity, against guardian and his sureties. —If let- 
ters of guardianship on the estate of several infants are procured from 
the Probate Court, under an agreement between the guardian and his 
sureties on his official bond, that he will lend the infants’ moneys, with- 
out security, to a corporation of which the sureties are officers, and 
which is at that time greatly embarrassed in its peeuniary affairs; and, 
pursuant to this agreement, the moneys are thus loaned to the corpora- 
tion, which soon afterwards becomes insolvent, its assets being placed 
in the hands of a receiver; a bill may be filed in the name and for the 
benefit of the infants, against the guardian and his sureties, to compel 
an account, and the payment of the money into court, although it is not 
shown that the guardian’s bond is insufficient; and, under such a bill, 
the court may compel the guardian to account, require the payment of 
the money into court, appoint a receiver or guardian to take charge of 
it, under the supervision of the court, investing or lending it out, and 
applying the income to the maintenance and education of the infants, 

b. 590. 
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HABEAS CORPUS. 


1. When proper remedy.—A sentence to hard labor or imprisonment, im. 
posed by a justice of the peace, on account of the non-payment of the 
costs in a criminal case tried before him, being void for want of juris. 
diction, habeas corpus is the proper remedy by which to obtain a dis. 
chage from custody under it.—Ex parte McKivett, 236. 


HARD LABOR FOR COUNTY. See Carman Law, 158-63. 
HOMESTEAD. See Exemptions. 
HOMICIDE. See Criinat Law, 106-14. 


HUSBAND AND WIFE. 


1. Liability of wife's statutory separate estate for necessaries ; constitutional pro- 
visions.—The constitutional provision which declares that a married 
woman’s property ‘‘shall be and remain her separate estate, and shall 
not be liable for the debts,” &c., of her husband (Art. XIV, § 6), is 
affirmatory of the statutes existing at the time the constitution was 
adopted, and does not abrogate the statutory provision which imposes 
on such separate estate a liability for articles of comfort and support of . 
the household.— Bender & Wife v. Meyer & Co., 576. 

2. Homestead exemption; pleadable by wife, in bar of action for necessuries.— 
In an action against husband and wife, seeking to subject lands, alleged 
to belong to the wife’s statutory separate estate, to the payment of a 
debt for ‘‘articles of comfort and support of the household” (Rev. Code, 
§ 2376), it is a good plea in bar by the wife, that the lands are the 
homestead of herself and family.—Jb. 576. 

3. Wife's statutory separate estate ; liability for necessaries, and how enforced. 
When a debt for necessaries, or ‘‘articles of comfort and support of the 
household” (Rev. Code, § § 2376-7), has been reduced to judgment be- 
fore a justice of the peace, in an action against the husband alone, and 
an execution thereon has been returned not satisfied, the statute has 
provided no remedy by which the wife’s lands may be subjected to its 
payment; and a court of equity has no power to supply this defect.— 
Janney v. Buell & Wife, 408. 

4, Same; judgment in action against husband alone.—A judgment against the 
husband as garnishee, founded on a debt contracted for necessary fami- 
ly supplies (Rev. Code, §§ 2376-7), and an execution thereon returned 
unsatisfied, are sufficient to authorize the summary proceeding by notice 
and motion for the sale of the wife’s statutory separate estate.— Wright 
v. Preston, 570. 

. Same; same.—To authorize this summary proceeding against the wife's 
statutory estate, it is not necessary that the primary suit against the 
husband should show that the claim sued on is for ‘‘ articles of comfort 
and support of the household, suitable to the degree and condition of 
the family, and for which the husband would be responsible at common 
law;” nor is it necessary that the claim sued on shall consist entirely of 
such articles.—Jb. 570. 

6. Successive charges on wife's statutory estate.—It is no defense to a summary 
proceeding against the wife’s statutory separate estate, that it has al- 
ready been ordered to be sold for the satisfaction of other similar debts; 
since several debts may be successively charged upon it, until the whole 
estate is exhausted.—Ib. £70. 

7. Damages on affirmance.—A judgment condemning the wife’s statutory sep- 
arate estate to the payment of a debt for necessaries not being a person- 
al debt for the payment of money, no damages can be awarded on its 
affirmance.—Ib. 570. 

8. When married woman can not come into equity.—A married woman, having 

an adequate remedy at law, by action in her own name, to recover the 

possession of Jands belonging to her statutory separate estate (R. C. 

§ 2525), can not maintain a bill in chancery for that purpose, in the ab- 

sence of fraud, or other circumstances of equitable cognizance. —(Over- 

ruling Barclay v, Plant & Co., 50 Ala. 509,)—Daniel v. Stewart, 278. 
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HUSBAND AND WIFE—Continued. 


9, Contracts between husband and wife, as to statutory separate estate.—The 
husband can not, by any contract with his wife, or with another person 
for her benefit, convert her statutory separate estate into an equitable 
separate estate (Rev. Code, § 2374); and if he conveys property by 
mortgage or deed of trust, to secure a debt due to her for moneys be- 
longing to the corpus of her estate, which he has converted, the charac- 
ter of her estate is not thereby changed, but the property so conveyed 
becomes a part of her statutory separate estate.— Coleman v. Smith, 369. 

10. Mortgage of wife's statutory separate estate, to secure husband’s debt.—If the 
wife joins with her husband in the execution of a note, given for his 
debt, and also in a mortgage to secure it, on property which he has al- 
ready conveyed to a trustee to secure a debt due to her statutory sepa- 
ate estate, the note and mortgage are mere nullities as to her, and can 
not operate as a waiver of her prior rights to the property.—1b. 369. 

11. Conversion by husband, of moneys belonging to wife's statutory estate ; valid- 
ity of mortgage to secure such debt.—If the husband converts to his own 
use moneys belonging to the corpus of his wife’s statutory separate es- 
tate, he becomes her debtor to the amount of the money thus converted; 
and he may, in the absence of fraud, secure the debt so created, as he 
might any other debt, by a mortgage of property to a trustee for her 
use. —-Ib. 369. 

12. Competency of wife as witness for husband's co-defendant.—Where several 
defendants are jointly indicted and tried, the wife of one of them is not 
a competent witness for the others.—Childs v. The State, 25. 


See, also, Divorce ; MarriaGE. 
ILLEGAL VOTING. See Crimmat Law, 53-5. 


INDICTMENT. See Criminat Law, 56-85. 


INFANTS. 


1. Validity of infant's contract.—An infant’s contract, for the performance of 
labor or personal service, is voidable by him at his election; and when 
he has disaffirmed it, a person who afterwards employs him is not guilty 
of a violation of the statute (Rev. Code, § 3691), which makes it a penal 
offense to entice away or employ a laborer or servant, who has con- 
tracted in writing to serve another for a specified time, ‘‘such contract 
being in force, and binding on the parties thereto.” (Overruling Mur- 
rell v. The State, 44 Ala. 367.)—Langham v. The State, 114. 

2. Validity of infant's marriage—A marriage, contracted by an infant under 
the age of consent—seventeen if a male, and fourteen if a female (Rev. 
Code, § 2333)—is not absolutely void, but voidable only; and, until dis- 
affirmed, isa marriage in fact, and sufficient to support a prosecution 
for bigamy in contracting a subsequent marriage.—Beggs v. The State, 
108 ; Cooley v. The State, 162. 

3. Infant's power of attorney.—An infant's power of attorney to sell lands is 
not voidable only, but absolutely void.—Philpot v. Bingham, 435. 


See, also, GUARDIAN AND WARD. 


INTEREST. 


1. On legacy ; when payable, and liability of trustee for.-—On a general pecu- 
niary legacy, interest is not payable until the lapse of eighteen months 
from the grant of letters testamentary; yet, if the trustee of the legacy 
collects from the executors intcrest from the testator’s death, the over- 
payment enures to the trust estate, and the trustee cannot claim it as 
aguinst the beneficiaries; and especially is this the case, where the ex- 
ecutors do not complain of the over-payment, and where any complaint 
by them would be barred by the statute of limitations.—Mscue v. 

Lyon, 440. 
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JUDGMENTS AND DECREES. 


INDEX. 


Judgment against two defendants, when one is dead.—A judgment against 
two defendants, one of whom is dead at the time of its rendition, is void 
only as against the deceased defendant; and if no motion is made to va- 
cate it as against him, execution may properly be issued against both of 
the defendants, and levied on the property of the survivor.—Fubel », 
Boykin, 383. 

State courts and judicial proceedings during late war.—The State courts of 
Alabama during the late war were legal courts, and their judgments 
and decrees are to be respected accordingly.— McQueen v. McQueen, 
433. 

How affected by fraud and collusion.—It is an indispensable element in the 
validity of every judicial proceeding, that it should be free from collu- 
sion: a judgment or decree, obtained by fraud, cannot avail anything, 
for or against the parties affected by it, either in the prosecution of a 
claim, or the defense of a right.—-Lee v. Lee, 590. 


JURORS AND JURY. 


i, 


2. 


Grand juries at special terms.—Under the provisions of the act approved 
February 13, 1875, ‘‘to provide for holding special terms of the Circuit 
Court” (Sess, Acts 1874-5, pp. 201-2), that court has the same power to 
organize a grand jury at a special term as at a regular term.—Floyd v. 
The State, 61. 

Grand juries of Quarter Sessions Court of Perry.—It is not a valid objection 
to an indictment, found at a regular term of the Court of Quarter Ses- 
sions ot Perry county (Session Acts 1875-6, p. 371), that the 9th section 
of the act establishing that court requires that, at the terms held at 
Uniontown, grand jurors shall be selected from resident citizens of that 
beat, possessing the statutory qualifications (Rev. Code, §§ 4063-64), 
and that all resident citizens of that beat shall be excluded from service 
as grand jurors at the terms held at Marion; nor is it a valid objection, 
that said act requires grand jurors to be drawn and summoned by ‘‘the 
officers required by law to summon jurors:” the word summon, as there 
used, evidently means select, draw, and summon.—<Sanders, v. The 
State, 183. 


. Objections to indictment, on account of defects in grand jury.—An indictment 


not found by a legal grand jury, is void, and the objection to its validity 
may be raised at any time, even for the first time on error; but, if 1t was 
found by a legal grand jury, although the members thereof were not 
properly drawn or summoned, objection to it on that account can not be 
raised for the first time on error.—Rev. Code, § § 4087, 4187-88.—b. 183. 


- Waiver of trial by jury.—In criminal cases, it is the better practice to sub- 


mit all issues of fact to the decision of a jury, rather than by consent to 
devolve them on the court; since it may be a delicate inquiry, whether 
the accused can waive a trial by jury, if jury is a constituent of the 
court, or if there is no appeal to a higher tribunal of which a jury isa 
constitnent.— Sanders v. The State, 42. 


. Special venire for trial of capital case.—The statute which requires that the 


special venire in a capital case shall include “those summoned on the 
regular juries for the week” (Rev. Code, § 4173), is shown by a subse- 
quent section (4177) to mean the regular jurors who are ‘‘in attendance, 
and not to include those who, though summoned as regular jurors, were 
excused or discharged when the regular juries were organized.— Lee v. 
The State, 259; Floyd v. The State, 61. 


. Objection to venire, on account of mistake in name of juror.—A mistake in 


writing the surname of one of the jurors specially summoned for the 
trial of a capital case, in the list served on the prisoner, is no ground 
for quashing the venire, although, excluding the name of that juror, the 
number specially summoned is less than fifty (Rev. Code, § 4171): the 
name may be discarded (§ 4175),'and another juror summoned.—Floyd 
v. The State, 61. 
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7. Summoning non-residents as special jurors in capital case.—If, through inad- 
vertence, non-residents are summoned as special jurors in a capital case, 
this is good ground of challenge for cause, but not a good ground for 
quashing the venire; and if the rule be different, where such non-resi- 
dents are summoned, not through inadvertence, but with knowledge by 
the officer of their non-residence, the fact of such knowledge must be 
affirmatively shown to the court on a motion to quash.—Gray v. The 
State, 86. 

Amendment of sheriff’s return on venire, showing service on prisoner.—The 
sheriff's return on the venire, in a capital case, not showing that a copy 
was served on the prisoner one entire day before the day appointed tor 
the trial, as required by the statute (Rev. Code, § 4171), the defect may 
be supplied by amendment, when a motion is made to quash the venire 
on account of it.—Jb. 86. 

9, Challenge of juror for cause ; when made, or waived.—In capital felonies, a 
juror who has been accepted and sworn, whether he be one of the regu- 
lar pannel or a talesman, cannot, without the consent of the prisoner, be 
afterwards set aside, nor challenged, for cause existing when he was 
sworn, although such cause was not discovered until after he had been 
accepted and sworn; but, in cases of misdemeanors, and felonies not 
capital, a regular juror may be challenged for cause at any time before 
he is by some positive act accepted; mere silence as to him while chal- 
lenging other regular jurors, when they are called together to the box by 
the order of the court, is not a waiver of the right to challenge him for 
cause subsequently discovered; and as to talesmen, the right of challenge 
for cause, discovered after acceptance, though previously existing, may 
be exercised at any time before the juror is sworn, or at least before the 
ceremony of administering the oath tohim is begun. (Overruling Stalls 
v. The State, 28 Ala. 25.)—Smith v. The State, 1. 

10. Same; what is good cause.—In any criminal case, whether a felony or mis- 
demeanor, it is a good ground of challenge for cause by the State, that 
@ person will not as a juror convict on circumstantial evidence alone.— 
ALE 

11. Same.—On the trial of a person for selling liquor to a man of 

‘known intemperate habits,” a juror who served on the trial of another 

person, charged with selling to the same man, may be challenged for 

cause on that ground, or set aside by the court, although the statute 

(Rev, Code, § 4180) does not expressly declare him subject to challenge 

for cause. (Overruling Boggs v. The State, 45 Ala. 30, and Lyman v. 

The State, 45 Ala. 72, in which the specified grounds of challenge were 

held to be exclusive of all others. )—Jb. 1. 

Organization of petit jury ; supplying vacancies.—On the trial of misde- 

meanors, and felonies not capital, vacancies in the petit jury, caused by 

the challenge and discharge of regular jurors, may be supplied, at the 
discretion of the court, either by calling other regular jurors, or by sum- 
moning talesmen; and the exercise of this discretion is not revisable on 

error.—Ib. 1, 

13. Discharge of jury, on account of sickness of juror.—The law has been set- 
tled in this State, ever since the decision in the case of Ned v. The 
State (7 Porter, 188), that the discharge of the jury in a criminal case, 
after the commencement of the trial, on account of the sickness of one 
of the jurors, cannot be pleaded as an acquittal on a subsequent trial 
under the same indictment ; and although the court is now authorized 
by the statute (Rev. Code, § 4201), in such case, to summon another ju- 
ror in the place of the one so discharged, and commence the trial anew, 
the refusal of the judge to exercise this power does not amount to an 
acquittal, nor entitle the defendant to be discharged from further pros- 
ecution under the indictment. In such cases, the accused cannot be 
said to have been placed in jeopardy, within the meaning of the consti- 
tutional provision, contained in the 10th section of the Ist article, which 
declares that no one shall be twice ‘‘put in jeopardy” for the same 
offense. — Mixon v. The State, 129. 


oo 
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JUSTICE OF THE PEACE. ' 


1. Jurisdiction to impose hard labor, on non-payment of costs in criminal cases,— 


A justice of the peace has no jurisdiction, in a criminal case tried before 
him, to impose a sentence to hard labor or imprisonment on account of 
the non-payment of the costs, that power being conferred by the statute 
(Rev. Code, § 4061) only on the County, City, and Circuit Courts,— zy 
parte McKivett, 236. 


LANDLORD AND TENANT. 
1. Conveyance of crop growing, cr to be grown in future, as between lessor and 


lessee; lease and mortgage, contemporaneously executed, construed as one 
instrument..—Where lands are leased for a term of years, to commence 
at a future day, and the lessee at the same time executes a mortgage to 
the lessor, conveying the crops to be grown each year as security for the 
rent, the lease and mortgage are to be construed together as parts of one 
and the same instrument; and thus construed, they operate as a reserva- 
tion of the title to the crops, to the lessor and mortgagee, until the rent 
is paid.— Booker v. Jones, 266. 


2. When rent accrues.—In the absence of an express stipulation to the con- 


trary, no part of the rent reserved by a lease accrues until the end of the 
term; and in a lease for three years, at an aggregate rent of $1,500, an 
express stipulation that the rent is payable in two equal installments, at 
the end of the first and second years, excludes an annual renting, with 
all its incidents.— Campbell v. Hatchett, 548. 


3. Retormation of lease. —Where a written lease, for the term of three years, 


recited that the agreed rent was $1,500 for the term, payable in two 
equal installments of $750 each, at the end of the first and second years 
of the term; and the lessor filed a bill to reform it, so as to make it 
show that the agreed rent was $500 for each year, though payable as 
specified, thereby giving him a landlord’s statutory lien and remedy 
against the crop for each year’s rent (Rev. Code, § 2961); held, that the 
supposed legal effect of the change in the contract was conclusive 
against the existence of the alleged mistake, since the contract, as thus 
reformed, would be inharmonious and inconsistent, if not impossible 
of legal effect and operation.—Ib. 548. 


4. Attachment for rent; splitting entire cause of action.—If a lease for three 


years reserves an annual rent of $500, but stipulates that it is payable 
in two installments of $750 each, at the end of the first and second years, 
the lessor can not maintain a statutory attachment on the crop for $500 
(Rev. Code, § 2961), and an ordinary common-law action for the residue 
of one of the installments, since this would be splitting up an entire, 
indivisible cause of action,—Jb. 548. 


LARCENY. See Crimat Law, 86-100. 


LEGACY AND DEVISE. 
1. Parol evidence not admissible to change character of legacy. —When a general 


pecuniary legacy is bequeathed to a trustee, with specific directions as 
to its investment, parol evidence is not admissible, to show that the tes- 
tator verbally instructed or authorized the trustee to receive from his 
executors, in lieu of the money bequeathed, or in payment of the lega- 
cy, the promissory note of a third person, given to the testator for 
money loaned. Such cvidence would vary the character of the bequest, 
changing it from a general pecuniary legacy, into a specific bequest of 
a chose in action.—Foscue v. Lyon, 440. 


2. Payment of legacy ; authority of trustee to receive stocks, or choses in action, 





in lieu of money.—-When a general pecuniary legacy is bequeathed toa 
trustee, to be by him invested in safe or productive stocks, or placed at 
interest on good security, as he in his discretion might think best, the 
trustee may, in the exercise of his discretion, receive from the execu- 
tors, in payment of the legacy, stocks or choses in action which the tes- 
tator himself held as an investment; but he has no authority to receive 
real or personal property, which could only be converted into an inter- 
est-bearing capital by a sale.—Ib. 440. 
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LEGACY AND DEVISE— Continued. 


3. Interest on legacy ; when payable, and liability of trustee for.—On a general 
pecuniary legacy, interest is not payable until the lapse of eighteen 
months from the grant of letters testamentary; yet, if the trustee of the 
legacy collects from the executors interest from the testator’s death, the 
over-payment enures to the trust estate, and the trustee cannot claim it 
as against the beneficiaries ; and especially is this the case, where the 
executors do not complain of the over-payment, and where any com- 
plaint by them would be barred by the statute of limitations.—I6. 440. 


LIMITATIONS, STATUTE OF. 
1. Statute of limitations of three years; how pleaded.—A plea setting up the 
statute of limitations of three years, but not averring that the claim 
sued on is an open account, is bad on demurrer; but, if not demurred 
to, and construed on error as if well pleaded, the appellate court cannot 
impute error to a ruling of the primary court, holding the statute no 
bar to the claim sued on, when the record does not show that any term 
of the contract was left unsettled by the parties.— Wright v. Preston, 570. 

2, Absence from State, in computation of time under statute of limitations.—In 
the computation of time under the statute of limitations (Rev. Code, 
§ 2908), the defendant’s absence from the State, before the completion 
of the statutory bar, is to be deducted; and this statutory rule applies 
to a summary proceeding against the wife’s statutory separate estate 
(Rev. Code, § 2377), although she owned the property sought to be con- 
demned before and during her absence.—1b, 570. 

3. Title by prescription—To constitute a title to land by prescription, or 
twenty years’ continuous possession under claim of title, which will 
raise the presumption of a grant, there must be acts of exclusive owner- 
ship, in hostility to the rights of all other persons; the exercise of rights 
in common with the public generally, as in the case of a public street 
or wharf, is not sufficient.—Boulo v. N. O. Railroad Co. 480. 

4, Laches, and statute of limitations, in equity.—Long acquiescence on the 
part of the beneficiaries, in a purchase by a trustee at his own sale, if 
unexplained, is a waiver of the right to impeach it; and in determining 
what is reasonable diligence, or what is unreasonable delay, each case 
must necessarily be controlled by its own peculiar circumstances. 
Where the beneficiaries seek to enforce a constructive trust in the lands, 
claiming the benefit of a re-cale by the trustee at an increased price, no 
actual fraud being alleged, they must file their bill within six years after 
the re-sale, that being the statutory bar to a corresponding legal right 
and remedy (Rev. Code, § 2901); and if they were infants when the 
cause of action in their favor accrued (Jb. § 2910), they must file their 
ao within three years after attaining their majority.—James v. James, 

25. 

5. Same; how taken advantage of in equity.—Lachés, lapse of time, unreason- 
able delay or acquiescence, unlike the statute of limitations at law, is 
— as a defense in equity without being specially pleaded.—Jb. 

De 

6. Limitation and commencement of prosecution.—A warrant of arrest, issued 
and returned by a proper officer, is the commencement of a criminal 
prosecution (Rev. Code, § 3954) within the meaning of the statute of 
limitations.—Ross v. The State, 177. 

7. Limitation of prosecution for burglary.—A criminal prosecution for bur- 
glary must be commenced (Rev. Code, § 3951) within three years next 
after the commission of the offense; consequently, where the bill of ex- 
ceptions, purporting to set out all the evidence, shows that the only 
proof of the time when the offense was committed fixed it more than 
three years before the indictment was found, and the record does not 
show any prior commencement of the prosecution, a charge to the jury, 
which authorizes a conviction on proof that the offense was committed 
hae the finding of the indictment,” is erroneous.—Hurt v. The State, 

8. Act reviving county claims, barred by non-presentation ; constitutionality of. 
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LIMITATIONS, STATUTE OF—Continued. ; 


The constitution of 1868 contained no provision, which, directly or by 
implication, inhibited the passage of a law reviving claims against 9 , 
county, which had become barred by the failure to present them within 
twelve months from the time they accrued (Rev. Code, § 909), and allow. 
ing them to be presented within a specified time.— Marengo County v, 
Coleman, 605. 


MARRIAGE. 


1. Validity of infant's marriage.—A marriage, contracted by an infant under 
the age of consent—seventeen if a male, and fourteen if a female (Rey, 
Code, § 2333)—is not absolutely void, but voidable only ; and, until dis- 
affirmed, is a marriage in fact, and sufficient to support a prosecution 
for bigamy in contracting a subsequent marriage.—Beggs v. The State, 
108 ; Cooley v. The State, 162. 

2. Proof of marriage by bill for divorce.—A bill in equity for a divorce, not 
verified by the oath of the complainant, is, like any other unsworn bill, 
regarded as the mere suggestion of counsel ; and is not competent evi- 
dence against the complainant therein, in a subsequent prosecution for 
bigamy, to prove his marriage with the defendant as therein alleged.— 
Cooley v. The State, 162. 

3. Proof of marriage by certified transcript of license and return.—A marriage - 
license, with the certificate of the solemnization of the marriage under 
it, is a record of the Probate Court, which the judge is required to keep 
(Rev. Code, § 2340), and authorized to certify ; and when a certified 
transcript thereof is offered in evidence in any court of this State, it is 
not necessary that the judge’s certificate should be under his official 
seal, since the courts take judicial notice of all public officers who are 
commissioned by the governor, and are bound to recognize their official 
acts.—Beggs v. The State, 198. 

4. Proof of marriage on prosecution for adultery —In criminal prosecutions 
for adultery, marriage is a necessary ingredient of the offense, and must 
be proved ; and while the declarations and conduct of the parties living 
together, holding out to the world that such relation exists between 
them, are competent evidence, general reputation is not.—Buchanan v. 
The State, 154. 


MORTGAGE. 


1. Conveyance of crop growing, or to be grown in future, as between mortgagor 
und mortgagee.—A growing crop, however immature its state, was the 
subject of sale or mortgage at common law; and although a mortgage 
of future crops, to be grown on rented lands, of which the mortgagor 
has not yet acquired possession under his lease, may at law be invalid, 
as a conveyance of things not in existence, unless ratified by some act 
on the part of the mortgagor after their acquisition ; yet the court in- 
clines to the opinion that, in equity, it would attach to the crops as 
they came into existence, and transfer the beneficial interest therein as 
against all the world, except a bona fide purchaser without notice.— 
Booker v. Jones, 266. 

2, Lease and mortgage, contemporaneously executed, construed as one instrument. 
Where lands are leased for a term of years, to commence at a future 
day, and the lessee at the same time executes a mortgage to the lessor, 
conveying the crops to be grown each year as security for the rent, the 
lease and mortgage are to be construed together as parts of one and the 
same instrument ; and thus construed, they operate as a reservation of 
the title to the lessor and mortgagee, until the rent is paid.—Jb. 266. 

3. Whether contract is mortgage or executory sale.—Where a purchaser of 
lands, being unable to complete his payments, borrows money for that 
purpose from a third person, to whom he has the legal title conveyed by 
his vendor, giving his notes for the repayment of the money, and taking 
a bond for the title on their payment, the relation between the parties 
is not that of mortgagee and mortgagor, but that of vendor and pur- 
chaser.— Micou v. Ashurst, 607. 
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MORTGAGE— Continued. 


by 4, Loan of Confederate States bonds, as consideration.—-A mortgage will not be 
8 : ‘ cancelled, or declared void, because its consideration was a loan of 
in Confederate States bonds. — Ib. 607. : , 

Ww 5. Mortgagee’s remedies.—After the condition of a mortgage is broken, the 
v, mortgagee has three remedies, and may pursue any one or all of them 


until his debt is satisfied: (1) he may bring an action at law to recover 
his debt, or (2) an action of trespass or ejectment for the mortgaged 
premises, or (3) he may foreclose in equity; and a court of equity will 


er not, unless some special reason is shown, restrain him in the pursuit of 
v. these remedies concurrently, nor compel an election by him.—Jb. 607. 

3 6. When equity will interfere between mortgagor and mortgagee.—A court of 
n equity will not entertain a bill, the sole purpose of which is to declare 


that the relation of mortgagor and mortgagee exists between the parties 

to a contract. Whether the true character of the transaction appears on 

t the face of the writings, or is established vy parol evidence, a court of 

" equity will not take jurisdiction, except for foreclosure or redemption, 

unless cancellation is sought.—Jb. 607. 

r 7, When mortgagee is purchaser for a valuable consideration.—When a mort- 

. gage is given to secure the payment of a pre-existing debt, the mort- 

gagee can not claim protection against older equities as a bona fide pur- 

ke chaser tor a valuable consideration.— Alexander v. Caldwell, 517. 

8. Same.—When a mortgage is given to secure a debt presently contracted, 
or contracted on the faith and promise that it should be given, the mort- 
gagee is a bona fide purchaser for valuable consideration, and, as such, 
is entitled to protection against equities of which he had no notice.— 
Coleman v. Smith, 369. 

9. Rents of mortgaged property, and injunction to etay waste ; rights and liabil- 
ities of several morigagees among themselves.—As against the mortgagor, 
either the first or a subsequent mortgagee may claim the rents of the 
mortgaged property, and may by injunction stay the commission of 
waste; consequently, the junier mortgagee can not complain of the 
senior mortgagee’s failure to exercise these rights, nor charge him with 
damages on account of such failure.—Ib. 369. 

10. Mortgage of wife's statutory separate estate, to secure husband's debt.—If the 
wife joins with her husband in the execution of a note, given for his 
debt, and also in a mortgage to secure it, on property which he has 
already conveyed to a trustee to secure a debt due to her statutory sep- 
arate estate, the note and mortgage are mere nullities as to her, and 
can not operate as a waiver of her prior rights to the property. —Ib. 369. 

11. Validity of mortgage to secure existing debt —The validity of a mortgage, 
or deed of trust, given to secure an existing debt, is not affected by a 
fraudulent intent on the part of the debtor, in which the creditor and 
trustee did not participate, and of which they had no knowledge.— 
Ib. 369. 


12. Validity of mortgage for indemnity of sureties against nominal liability.—A 
mortgage, executed by an insolvent debtor, to indemnify the sureties 
on his official bond as executor or administrator against their liability, 
is without consideratioa, and fraudulent and void in law as against 
creditors, if, at the time of its execution, their liability was merely 
nominal, and, on a subsequent final settlement, he was found not to be 
indebted to the estate, and was discharged.— Crawford v. Kirksey, 283. 

13. Liability of mortgagee, as trustee for creditors, when mortgage is held construe- 
tively fraudulent—When a mortgage is held constructively fraudulent as 
against creditors, because not supported by a consideration deemed val- 
uable in law, the mortgagee is liable to the creditors as a trustee, for the 
mortgaged property or its proceeds, from the time when service of the 
bill is perfected on him, and any subsequent payments made by him ate 
in his own wrong ; but, when his liability to creditors is first asserted 
in an amended bill, the amendment will not be allowed to relate back 
to the filing of the original bill, so as to hold him liable for moneys paid 
out by him in the meantime in good faith.—Jb. 283. 

14, Power of sale in mortgage, and effect of sale under it—A power of sale, con- 
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MORTGAGE— Continued. 


tained in a mortgage, is a power coupled with an interest, is irrevocable 
appendant to the land, and passes by an assignment of the mortgage 
and secured debt: and a sale under the power by the assignee, no un. 
fairness or oppression being averred, cuts off the equity of redemption.— 
McGuire v. Van Pelt, 345. 

15, Assignment of mortgage and secured debt; substitution of new note.—When a 
mortgage and the debt secured by it are assigned, the acceptance by the 
assignee of a new note from the debtor, while it discharges the mort 
gagee as the assignor of the old note, in the absence of an agreement to 
the contrary, does not extinguish the debt, nor impair the mortgage ag 
security for it.—Jb. 345. 

16. Tender, as pre-requisite to bill to redeem.—In a bill to redeem, filed by the 
mortgagor or his assignee, an averment of a tender before filing the bill 
is only material as affecting the question of costs, and is not essential to 
the equity of the bill. (Explaining and limiting Daughdrill v. Sweeney, 
41 Ala. 310.)—Jb. 345. 

17. Sale of property by mortgagee, under legal process, for mortgage debt.—A 
mortgagee cannot deprive the mortgagor of his equity of redemption, by 
selling the mortgaged property under legal process, in an action at law 
founded on the mortgage debt. If the property is land, such a gale 


would convey no title to the purchaser; and if personal property, it . 


might, perhaps, convey the entire interest in the property, freed from 
the mortgage.— Boswell & Woolley v. Carlisle, Jones & Co., 554. 

18. Mortgage of homestead.—A mortgage, or other alienation of the home- 
stead, by the husband alone, is absolutely void, and inoperative for any 
purpose; but, if the wife joins in the conveyance, and it is acknowledged 
by her and her husband before a proper officer, who certifies the fact of 
such acknowledgment, in the form prescribed by the statute for other 
conveyances (Rev. Code, § 1548), such certificate is, in the absence of 
all statutory provisions on the subject, sufficient proof of ‘the voluntary 
signature and assent of the wife;’ and it can only be impeached by 
proof of fraud or imposition practiced towards her—a fraudulent combi- 
nation between the parties interested and the officer taking the acknowl- 
edgment.— Miller v. Marx, 322. 

19. Same.—When the wife joins with her husband in a mortgage of the home- 
stead, and the certificate of acknowledgment is in the proper form (Rev. 
Code, § 1548), she cannot avoid its eftect by simply showing that she 
signed it reluctantly, and after gréat hesitation; especially where it is 
not shown that the mortgagee used or connived at the employment of 
any influences to procure her signature. If there was no coercion, and 
no false or fraudulent representations were made to procure her signa- 
ture, her act is in law ‘‘voluntary,” notwithstanding such reluctance 
and hesitation.— Coleman v. Smith, 369. 

20. Same ; foreclosure after husband’s death.—When the homestead has been 
aliened by the owner in his lifetime, by a mortgage duly executed and 
acknowledged by him and his wife, the mortgage may be foreclosed 
after his death, notwithstanding the minority of his children; and in 
the event of such foreclosure, the children can claim no part of the pro- 
ceeds of sale until the mortgage debt is paid.— Weber v. Short, 311. 


NEW TRIAL. 


1. Refusal not revisable.-—The granting or refusal of a new trial is matter of 
discretion with the primary court, and its action is not revisable on 
error or appeal.—Shelby Iron Company v. Cobb & Lewis, 636. 


NIGHT-WALKER. See Curmrnat Law, 115, 116. 
NOTARY PUBLIC. 


1. Notarial seal; certificate of probate-—When a deed is acknowledged or 
proved before a notary public (Rev. Code, § § 1083, 1090), it is not nec- 
essary that his certificate of acknowledgment or probate should be un- 
der his official or notarial seal— Harrison v. Simons, 510, 
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OVERRULED CASES. 
1. Barclay and Wife, v. Plant & Co., 50 Ala. 509, overruled by Daniel v° 


Stewart, 278. 
Boggs v. The State, 45 Ala. 30, overruled by Smith v. The State, 1. 
Daughdrill v. Sweeney, 41 Ala. 310, overruled by McGuire v. Van Pelt, 345; 


and Carlin v. Jones, 624. 


2 

3 

4, Dunklin v. Kimball, 50 Ala. 251, overruled by Giovanni v. First National 
Bank, 305. 

5. Giovanni v. First National Bank, 51 Ala, 177, overruled by Giovanni v. 
First Nationd Bank, 305. 

6. Howard v. Jones & Starke, 50 Ala. 67, overruled by Giovanni v. First Na- 
tional Bank, 305. 

7. Lyman v. The Slate, 45 Ala. 72, overruled by Smith v. The State, 1. 

8, Melton v. Andrews, 45 Ala, 453, overruled by MeConnaughy v. Baxter, 379. 

9, Murrell v. The State, 44 Aia. 367, overruled by Langham v. The State, 114. 

10. Norvell v. The State, 50 Ala. 174, overruled by Wooster v. The State, 217. 

11. Pizalla v. Campbell, 46 Ala. 35, overruled by Weber v. Short, 311. 

12. Pulliam, Wills & Rankin v. Newbury’s Adm’r, 41 Ala, 168, explained and 

limited by Oravford v. Kirksey, 282. 

13, Ray v. The State, 50 Ala. 112, overruled by Porter v. The State, 95. 

14. Stalls v. The State, 28 Ala. 25, overruled by Smith v. The State, 1. 

15. Stanley & Elliott v. The State, 26 Ala. 26, overruled by Smith v. T he State, 1 


PARTNERSHIP. 

1. Claim of exemption in partnership property.—Partners can not, during the 
existence of the partnership, claim an individual exemption in partner- 
ship property, when taken under legal process for partnership debts. 
(Overruling Howard v. Jones & Starke, 50 Ala. 67; Dunklin v. Kimball, 
50 Ala. 251; and Giovanni v. First National Bank, 51 Ala. 177, so far as 
it follows those cases. )— Giovanni v. First National Bank, 305. 


PAYMENT. 

1. Application of partial payment.—When partial payments are made on a 
debt past due (Rev. Code, § 1830), they should be applied first to the 
extinguishment of the accrued interest, and only the residue be applied 
to the principal.— Coleman v. Smith, 369. 

2. Payment to executor, in Confederate currency, for purchase-money of land.— 
Where lands were sold on credit in July, 1861, and the purchaser paid 
the several notes, as they fell due during the war, to the vendor’s execu- 
tor, in good faith, in Confederate currency, the debt was thereby extin- 
guished; and in the absence of fraud or collusion between the purchaser 
and the executor, the persons interested in the vendor’s estate, whether 
as heirs, devisees, or creditors, can not assert a vendor’s lien on the 
land.— McQueen v. McQueen, 433. 


PLEADING AND PRACTICE. 

1. Sufficiency of plea in bar, negativing fault and negligence.—In an action 
against a common carrier for the non-delivery ot goods, a plea in bar, 
averring that the steamboat, on which the goods were shipped, ‘‘was 
accidentally destroyed by fire, without the fault or negligence of this de- 
fendant,” sufficiently negatives negligence on the part of the defendant’s 
agents and servants.— Grey's Executor v. Mobile Tr. Company, 387. 

2. Plea of tender.—A plea of tender before suit brought, accompanied with 
the payment of money into court, must include interest up to the time 
of the payment, or show a legal reason why it should not be included. 
Chapman v. Lee’s Adm’r, 616. 

3. Statute of limitations of three years ; how pleaded.—A plea setting up the 
statute of limitations of three years, but not averring that the claim 
sued on is an open account, is bad en demurrer; but, if not demurred 
to, and construed on error as if well pleaded, the appellate court cannot 
impute error to a ruling of the primary court, holding the statute no 
bar to the claim sued on, when the record does not show that any term 
of the contract was left unsettled by the parties.— Wright v. Preston, 570. 


(46) 
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POWERS. See Exrecurors AND ADMINISTRATORS, 2, 3. 

PUBLIC LANDS. 

1. Ancient French claim of Nicholas Baudin’s heirs to Mon Louis Island.~-The 
cession by the French government of Louisiana, in 1710-13, to Nicholas 
Baudin, of the land therein described as ‘‘The land of Grosse Point, to 
begin at and run along the course of Fowl river, till it reaches the 
Oysters (Oyster Pass) which separate Massacre Island from the main 
land,” is a complete grant, conveying to the said Baudin the fee simple 
to the entire tract of land now known as Mon Louis Island; is protected, 
as a valid and complete title, by the third article of the treaty of 1803 
between the United States and France; and having been recognized and 
confirmed by act of congress in 1829, as recommended in the report of 
the commissioners (5 Amer. State Papers, 130), though with a reserva- 
tion in favor of the prior conflicting claims of other persons, is superior 
to the claim of Henry Francois, to whom, as an actual settler prior to 
1819, a portion of the land was confirmed, as a donation, by act of con- 
gress in 1822, and a patent issued to his heirs in 1870, containing a 
similar reservation. —7renier v. Stewart, 458. 

2. Title to Fort Charlotte lots in Mobile.—The lots occupying the site of old 

ny Fort Charlotte in Mobile, surveyed and sold under the authority of au 
act of congress approved on 20th April, 1818, as shown by the map and 
plat returned to the general land-office by the surveyor-general, though 
fronting on the Mobile river, did not extend to the river, but were sep- 
arated from it by a narrow strip of land; and neither this strip of land, 
nor the adjacent land in front, since reclaimed from the water, passed 
to a grantee by a patent from the United States for the lots.—Boulo v. 
N. 0. Railroad Co., 480. 

3. Title to shore on tide-waters.—The title to the shore, on all tide-water 
streams, resides in the State, for the benefit of the public; and its use by 
the public, for the purposes of commerce, is not only permissible, but 
in accordance with the trust annexed to the title.—Jb. 480. 


RECEIVERS. See Cuancery, 14, 15. 


REDEMPTION OF REAL ESTATE. 


1, Tender, as pre-requisite to bill to redeem.—In a bill to redeem, filed by the 
mortgagor or his assignee, an averment of a tender before filing the bill 
is only material as affecting the question of costs, and is not essential to 
the equity of the bill. (Explaining and limiting Daughdrill v. Sweeney, 
41 Ala. 310.)—MeGuire v. Van Pelt, 345. 

2. Same.—In the averment of a tender, or excuse for not making a tender 
in person, the court holds the bill in this case sufficient, under the rule 
declared in Spoor v. Phillips, 27 Ala. 193; and declares Daughdrill v. 
Sweeney, 41 Ala. 310, which held that the tender must be accompanied 
with the payment of the money into court, overruled by McGuire v. Van 
Pelt, at present term.— Carlin v. Jones, 624. 

3. Who may redeem under statute.—As to the statutory right to redeem lands 
sold under a power in a mortgage (Rev. Code, §§ 2509-21), by a pur- 
chaser from the mortgagor after the sale, the court declined to consider 
the question, but cited several cases from the Tennessee and Massachu- 
setts Reports, saying, ‘‘These decisions place a liberal construction on 
statutes which allow redemption of lands sold under execution, mort- 
gages,” &c.—Ib. 624. 

4, Rents and profits ; taxes ; interest on money tendered.—If the mortgagor, or 
his assignee, makes a proper tender, and it is refused, he will be enti- 
tled to recover rents from the time of the tender and refusal, although 
he does not pay the money into court on the filing of his bill ; and the 
defendants will be allowed a credit for all taxes paid, with interest 
thereon, while the complainant will be charged with interest on the 
money tendered.—TJb. 624. : 

. Parties to suit for redemption ; who may intervene.—A subsequent incum- 

brancer, or sub-purchaser from the mortgagee, whose rights accrue 

pending a suit for redemption by a purchaser from the mortgagor, may 

intervene by petition, and be made a party to the suit.—Ib. 624. 
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RESISTING PROCESS. See Criinaut Law, 122, 123. 


RETAILING SPIRITUOUS LIQUORS. See Croman Law, 124, 140. 


REVISED CODE. 


ge ge pop 


ee. SS om 


§1. Meaning of signature.—Harrison v. Simons, 510. 
§§ 28-9. — of county debt.—Chambers County v. Lee County, 
004. 
§ 909. Presentment of claims against county.—Chambers County v. Lee 
County, 5384; Marengo County v. Coleman, 605. 
§§ 1083, 1090. Official acts of notary public.—Harrison v. Simons, 510. 
§§ 1535, 1544, 1549-50. Execution and attestation of conveyances.—Har- 
rison v. Simons, 510. 
§ 1548. Certificate of probate of deed.— Miller v. Marx, 322; Coleman v. 
Smith, 368. 
§ 1609. Execution of power of sale by surviving or sole acting executor. 
Tarver v. Haines, 503. . 
§ 1830. Application of partial payments.—Coleman v. Smith, 369. 
§§ 1858-60. Advances to make crops.—Boswell & Woolley v. Carlisle, 
Jones & Co., 554. 
§ 1862. Statute of frauds, requiring contracts to be in writing. —Hughes 
v. Hatchett & Trimble, 539; Boswell & Woolley v. Carlisle, 
Jones & Co., 554. 
§ 1867. General assignment for creditors.—Crawford v. Kirksey, 282. 
\ 1898. Advancements to children.—-Coleman v. Smith, 369. 
§ 2061. Exemptions in favor of decedent's family.— Miller v. Marx, 322. 
§§ 2367, 2397. Custody of children on divorce or separation.—Anony- 
mous, 428. 
§ 2374. Contracts between husband and wife relating to her separate es- 
tate.—Coleman v. Smith, 369. 
§§ 2376-7. Liability of wife’s separate estate for necessaries.—Janney v. 
Buell and Wife, 408; Wright v. Preston, 570; Bender and 
Wife v. Meyer & Co., 578. 
§ 2333. Infant’s marriage.—Beggs v. The State, 108; Cooley v. The 
State, 162. 
2496. Guardian’s duty in lending out money.—Lee v. Lee, 590. 
§ 2509-21. Redemption of real estate.—Carlin v. Jones, 624. 
2687. When officer may justify under process.— Murphy v. The State, 252. 
2698. Proof of private statute.—Perry v. N. 0. Railroad Co., 413. 
2756. Charges requested.—-Jacobson v. The State, 151. 
§§ 2901, 2908. Statute of limitations.—James v. James, 525. 
§ 2961. Attachment for reht.—Campbell v. Hatchett, 548. 
§ 3148. Submission of pending cause to arbitration,—Shelby Iron Compa- 
ny v. Cobb & Lewis, 636. 
§ 3350. General demurrer.— McGuire v. Van Pelt, 344. 
§§ 3479-80. Execution on decree of foreclosure.—Hughes v. Hatchett & 
Trimble, 539. 

§§ 3489-90. Special supersedeas bond.—Hughes v. Hatchett & Trimble, 539. 
§ 3500. Damages on affirmance.— Wright v. Preston, 570; Crawford v. 
Kirksey, 282 ; Hughes v. Hatchett & Trimble, 539. 

§ 3539 G. Exemptions in favor of decedent's family.—Miler v. Marx, 322. 

§ 3555. Carrying concealed weapons.—Stroud v. The State, 77. 

§ 3580. Resisting execution of process.— Murphy v. The State, 252. 

: 3593. Extortion.— Collier v. The State, 125. 

3598. Living in adultery.— Buchanan v. The State, 154. 

§ 3599. Bigamy.— Beggs v. The State, 108 ; Cooley v. The State, 162. 

§ 3618. Retailing spirituous liquors without license.—Smith v. The State, 
1; Raisler v. The State, 64; Lawson v. The State, 118. 

§ 3619. Selling liquor to minor.— Weed v. The State, 13; Adler v. The 
State, 16. 

§ 3620. Playing cards, &c. in public place.— Wetmore v. The State, 198. 

§ 3622, Betting at cards.—Jacobson v. The State, 151; Mitchell v. The 

State, 160. 
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40. § 3625. Gaming on premises of licensed retailer.—Cumpbell v. The 
State, 89. 
41. §§ 3635-6. Forgery.— Gooden v. The State, 178. 
42. §§ 8661-2. Rape, and carnal knowledge of female under ten years of age, 
Vasser v. The State, 264. 
43. § 3687. Maltreatment of county convict.—Sanders v. The State, 42, 183, 
44. § 3691. Enticing or employing servant under written contract with an. 
other.—Langham v. The State, 114. 
45. § 3695. Burglary.—Brown v. The State, 123; Matthews v. The State, 65; 
Pond v. The State, 196; Rowland v. The State, 210; Hurt v, 
The State, 214. 
46. § 3705. Removing mortgaged property.—Nixon v. The State, 120. 
47. § 3706. Grand larceny.—Hunt v. The State, 138; Stollenwerk v. The State, 
142; Watson v. The State, 150. 
48. § 3707. Larceny from house.—Smith v. The State, 59. 
49, § 3714. Obtaining money, &ec., by false pretense.—Colly v. The State, 85. 
50. § 3760. Hard labor on non-payment of costs.—Burch v. The State, 136; 
Williams v. The State, 166; Hx parte McKivett, 236. 
51. § 3948. Carrying stolen property into another county; local jurisdiction, 
Smith v. The State, 59. . 
2. §§ 3951, 3954, Limitation of prosecution.—Ross v. The State, 177; Hurt 
v. The State, 214. 


or 


53. § 3982. Warrant of arrest.—Murphy v. The State, 252. 

54. § 4061. Hard labor on non-payment of costs.—He parte McKivett, 236; 
Williams v. The Slate, 166; Coleman v. The State, 173. 

55. § 4087. Objection to grand jury.—Sanders v. The State, 183. 

56. § 4111. Caption of indictment.— Harrison v. The State, 239; Bonner v. The 


State. 242. 

57. § 4112. Sufficiency of indictment in description of offense.—Sanders v. 
The State, 183; Carter v. The State, 181; Pond v. The State, 196; 
Matthews v. The State, 65; Hurt v. The State, 214; Rowland v. 
The State, 210; Watson v. The State, 150; Stollenwerk v. The 
State, 142; Grega v. The State, 116. 

58. § 4113. Averment of defendant’s name in indictment.—Lee v. The State, 
259. 

59. § 4123. Alternative averments in indictment.—Nixvon v. 7 he State, 120; 
Raisler v. The State, 64; Murphy v. The State, 252; Adler v. 
The State, 16. 

60. § 4125. Joinder of offenses in indictment.— Wooster v. The State, 217; 
Adams v. The State, 143. 

61. § 4143. Amendment of indictment.—Ross v. The State, 177. 

62. § 4146. New indictment.— McIntyre v. The State, 167. 

63. §§ 4171, 4173. Special jury in capital case.—Floyd v. The State, 61; Gray 
v. The State, 86; Lee v. The State, 259. 

64. § 4180. Challenge of juror for cause.—Smith v. The State, 1. 

65. § 5187. Objection to indictment on account of defects in grand jury.— 
Sanders v. The State, 183. 

66. § 4199. Conviction of less offense than charged.—Sanders v. The State, 42; 

Gregg v. The State, 116. 
§ 4201. Discharge of jury on account of sickness of juror.—Mixon v. The 
State, 129. 

68. §§ 4209-11. Certified transcript on change of venue.— Childs v. The 
State, 25. 

69. § 4242. Application for bail, on bill of exceptions. —Zx parte Weaver, 250; 
Ex parte Allen, 258. 

70. § 4258. Judgment against bail.—Cain v. The State, 170. 

71. § 4305. Suspension of judgment on bond for appeal.— Williams v. The 
State, 71. 

72. §§ 4314-16. Judgment on appeal.— Burch v. The State, 136. 
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SHERIFFS. 

1, Compensation for feeding prisoners.—Under the act ‘‘in relation to feed- 
ing prisoners in jail,” approved February 9, 1877 (Sess. Acts 1876-7, 
p. 65), which reduces the compensation of sheriffs for feeding prisoners 
in jail, from forty to thirty cents per day, while the proviso declares 
‘that the provisions of this act shall not apply to any sheriff in office at 
the time of the adoption of the constitution now in force, but shall be 
of force after the expiration of the terms of such sheriffs;” a sheriff who has 
been appointed since the passage of the act, to fill the unexpired term 
of one who was in office at the time of its passage, can not claim the 
benefit of the proviso.— He parte Mason, 262. 


STATUTES. 

1, Rule of construction.—Contemporary construction, and official usage for 
a long period of time, by the persons charged with the administration 
of the law, are among the legitimate aids in the interpretation of stat- 
utes.— Wetmore v. The State, 198. 

2. Proof of railroad charter.—The charter of an incorporated railroad com- 
pany is a private statute, of which the courts can not take judicial no- 
tice ; and in the Chancery Court it must be pleaded as well as proved, 
although the statute (Rev. Code, § 2698) dispenses with the necessity of 
pleading it specially in the courts of law.—Perry v. N. 0. Railroad 
(o., 414. 

8, Repeal of statute; effect on existing causes of action.—When a statute pro- 
hibits an act under a penalty, and a violation of its provisions is such an 
act of negligence as, on common-law principles, subjects the offender to 
a civil action for damages on account of a loss or injury thereby proxi- 
mately caused, the repeal of the statute does not take away or impair a 
right of action which has already accrued by reason of such negligence. 
Grey’s Executor v. Mobile Tr. Company, 387. 


SUPERSEDEAS. See Bonps. 


TENANTS IN COMMON. 


1. When action lies between tenants in common ; adverse possession and ouster. 
In ejectment, or a statutory real action in the nature of an ejectment, 
between two tenants in common, if the defendant pleads not guilty, and 
makes a claim for valuable improvements under a suggestion of adverse 
possession (Rev. Code, §§ 2602, 2614), and claims under deeds which 
purport to convey the entire interest in the premises to his vendor and 
himself—these facts are sufficient evidence of an ouster, and dispense 
with the necessity of proving a demand and refusal before suit bronght. 
Philpot ». Bingham, 435. 

10. Homestead exemption in lands held by.—The right of homestead ex- 
emption, as secured by the constitution, attaches to lands owned and 
occupied by tenants in common ; and where two tenants in common, 
owning a tract of land on which there is but one dwelling-house, and 
occupying it as their homestead, convey it by deed of trust for the ben- 
efit of their creditors, their wives properly joining in the conveyance, 
the entire homestead right, to the extent of eighty acres, including the 
dwelling-house, passes by the conveyance, as against a purchaser under 
a prior mortgage of the entire tract, in which the wives did not join 
(Bricketx, C. J., dissenting).—McGuire v. Van Pelt, 344. 


TENDER. 


1, In bill to redeem.—In a bill to redeem, filed by the mortgagor or his as- 
signee, an averment of a tender before filing the bill is only material as 
affecting the question of costs, and is not essential to the equity of the 
bill. (Explaining and limiting Daughdrill v. Sweeney, 41 Ala. 310.) 
McGuire v. Van Pelt, 345. 

2. Same. —In the averment of a tender, or excuse for not making a tender in 
person, the court holds the bill in this case sufficient, under the rule de- 

clared in Spoor v. Phillips, 27 Ala. 193; and declares Daughdrill v. 
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TENDER— Continued. 


Sweeney, 41 Ala. 310, which held that the tender must be accompanied 
with the payment of the money into court, overruled by McGuire y, 
Van Pell, at present term.— Carlin v. Jones, 624. 

3. Plea of tender.—A plea of tender before suit brought, accompanied with 
the payment of money into court, must include interest up to the time 
of the payment. or show a legal reason why it should not be included, 
Chapman v. Lee’s Adi’, 616. 


TIDE WATERS. 

1. Title to shore on tide waters.—The title to the shore, on all tide-water 
streams, resides in the State, for the benefit of the public; and its use 
by the public, for the purposes of commerce, is not only permissible, but 
in accordance with the trust annexed to the title. —Boulo v. New Orleans 
Railroad Q., 480. 


TRESPASS. See CHancery, 27. 


TRIAL OF THE RIGHT OF PROPERTY. 

1. What title will support claim suit.—An instrument creating a statutory lien 
for alvances to make a crop does not confer on the person making the 
advances such title to the crops as will enable him to maintain a statu 
tory action fora trial of the right of property therein; but, if it also 
contains apt words to make it operative as a mortgage, it will be sufti- 
cient.— Boswell & Woolley v. Carlisle, Jones & Co., 554. 

2. What evidence is within issue.—On a trial of the right of property, be- 
tween a plaintiff in attachment and a third personas claimant, the latter 
cannot, ordinarily, controvert the plaintiff’s debt against the defendant, 
nor can the plaintiff prove title in himself to the property levied on; 
but, where the plaintiff is seeking by attachment to enforce his statutory 
lien for advances to make a crop (Rev. Code, § 1858-60), and the claim- 
ant shows title in himself, by mortgage from the defendant, prior to the 
levy of the attachment, the plaintiff may, in rebuttal, introduce the in- 
strument creating his lien for advances antecedent to the date of the 
claimant’s mortgage. —Jb. 554. 


TROVER. 

1. When action lies.—To support an action ot trover, the right of property, 
general or special, and possession, or an immediate right of possession, 
must concur in the plaintiff at the time of the conversion; and to con- 
stitute a conversion, there must be a wrongful taking, or a wrongful de- 
tention, or an illega] assumption of ownership, or an illegal user, or 
misuser.-— Booker v. Jones, 266. 

2. Same.—Where lands are leased for a term of years, and a mortgage is con- 
temporaneously taken of the crops to be grown each year, as security 
for the rent; but the mortgage contains a stipulation, that the lessee and 
mortgagor shall, on or before the 3lst day of December in each year, ship 
the crops for sale to some factor ot his own selection in Mobile, and that 
the rent shall be paid out of the proceeds of sale; if the lessee does not 
ship the cotton by the specified day, the lessor’s title would draw to it 
the possession, and he might maintain trover for any subsequent ship- 
ment and sale; but, if the crops are shipped by the lessee before the 
specified day, and are sold by the factor without notice of the lessor’s 
claim, the lessor cannot maintain trover against either the lessee or the 
factor. —I). 266. 

TRUSTS, AND TRUSTEES. 

1. Payment of legacy; authority of trustee to receive stocks, or choses in action, in 
liew of money.---When a general pecuniary legacy is bequeathed toa 
trustee, to be by him invested in safe or productive stocks, or placed at 
interest on good security, as he in his discretion might think best, the 
trustee may, in the exercise of his discretion, receive from the execu 
tors, in payment of the legacy, stocks or choses in action which the tes, 
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tator himself held as an investment; but he has no authority to receive 
real or personal property, which could only be converted into an inter- 
est-bearing capital by a sale.— Foscue v. Lyon, 440. 

9. Prudence of testamentary trustee in malcing investment. —{n determining the 
prudence of a testamentary’s trustee’s conduct, where the duty of making 
av investment of the trust funds was imperative, the fact that he 
merely continued an investment made by the testator himseif is a mate- 
rial circumstance in his favor.—Jb. 440. 

3. Conversion of interest into principal by trustee.—If a testamentary trustee, in 
the exercise of the discretion with which he is clothed, receives from 
the executors, in payment of a pecuniary legacy, which he is required 
to invest, the promissory notes of third persons given to the testator for 
money loaned, the principal of which does not equal the amount of the 
legacy, it is his duty to convert into principal so much of the accrued 
interest, when collected, as will make up the deficiency.—Ib. 440. 

4, Trustee's liability for money collected in Confederate treasury-notes.— Repeated 
decisions of this court have settled the principle, that a trustee is not 
responsible for money collected by him, during the late war, in Confed- 
erate treasury-notes, which perished on his hands, without fault on his 
part, when the war terminated.—Jb. 440. 

Trustee's liability for failure to collect money during late war.-—A trustee is 
not personally responsible for losses resulting from his mere failure to 
make collections during the late war, since delays in making collections 
during that time were unavoidable ; compulsory collections being sus- 
pended, and no collections being practicable except in Confederate cur- 
rency.—Lb. 

Loan of trust funda on mortgage of real estate.-——A trustee may properly loan 
money in his bands, which he is required to invest, on mortgages of 
real estate; and ordinarily, if the money advanced does not exceed two- 
thirds of the value of the mortgaged property, it is considered a pru- 
dent transaction, and the trustee is not held responsible for any subse- 
quent deterioration of the property.—Ib. 440. 

Purchase of lands with trust funds by trustee.—Although a trustee has no 
authority, unless expressly conferred by the instrument creating the 
trust, to change the character of the trust estate, by purchasing lands 
with the trust funds in his hands; yet, he may take lands from a debtor, 
at a fair price, when necessary to prevent a los: of part of the trust 
funds, which he has loaned out in the legitimate exercise of his discre- 
tion; and the lands so purchased become a part of the trust estate in 
his hands. —Jb. 440. 

. Same ; liability of trustee for failure to sell. - Having made such a purchase 
of lands, the trustee is not responsible for any subsequent deterioration 
in their value, because of his failure and refusal to re-sell, a few days 
after his purchase, when offered by a solvent purchaser the price which 
he had paid. The rights of the beneficiaries having then attached, he 
could not sell without an order of court.—Jb. 440. 

Over-payments by trustee, to lenant for life; right of retainer and reimburse- 
ment.—It.the trustee, in paying the annual interest to the tenant for life, 
advances more than is justly due, it is the duty of the life-tenant to 
protect him against loss on that account, and the trustee may retain out 
of the interest subsequently accruing to the life-tenant until he is reim- 
bursed; and if the trustee has resigned, and the trust estate is in the 
hands of a receiver appointed by the court pending the settlement of 
the trust, the court may direct the receiver to apply the accruing inter- 
est to the indemnity of the trustee.—-/b. 440. 
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10. Lien of trustee, for reimbursement, on lands purchased with over-payment.— 
e 9 of 


If the tenant for life has received from the trustee more than the amount 
justly belonging to him as annual interest, and has invested the moneys 
so received in the purchase of lands, the trustee has no lien on the lands 
for his reimbursement, and ro equity to subject them to his indemnity 
in the suit for the settlement of the trust. —Jb. 440. 

Liability of mortgagee, as trustee for creditors, when mortgage is held construe- 
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TRUSTS, AND TRUSTEES— Continued. 


ais... 
\ U r ' us 
\micngh 


INDEX. 


tively fraudulent—When a mortgage is held constructively fraudulent ag 
against creditors, because not supported by a consideration deemed yal. 
uable in law, the mortgagee is liable to the creditors as a trustee, for the 
mortgaged property or its proceeds, from the time when service of the 
bill is perfected on him, and any subsequent payments made by him are 
in his own wrong ; but, when his liability to creditors is first asserted 
in an amended bill, the amendment will not be allowed to relate back 
to the filing of the original bill, so as to hold him liable for moneys paid 
out by him in the meantime in good faith.—Craw/ford v. Kirksey, 282. 


12. Conversion of testamentary trust funds into land ; jurisdiction of equity, and 


how exercised.—Whether a court of equity can, under any circumstances, 
authorize the conversion of a testamentary trust fund, by purchasing a 
homestead for the life-tenant and his children, at their instance, when, 
by the terms of the bequest, the interest only is to be paid annually to 
him during his life, and then to his surviving wife for life, with remain. 
der to his children, if any, and remainder over in default of children, ig 
left an open question. If the court has such power, it can only be ex- 
ercised upon the clearest allegations and proof that the interests of the 
remainder-men will not be prejudiced by the change ; and the title of 
the property, its value, and the terms of the purchase, after being ascer- 
tained by the register under a reference, must be approved by the court, 
Crauford v. Creswell, 497. 


13. Trust estates, and trustees ; jurisdiction of equity over ; decree outside of plead- 


ings and proof.—Whatever power a court of equity may have over the 
estates of infants who have become wards of the court, and over trust 
estates which are being administered by the court, it has no power, ex 
mero motu, on a bill filed to authorize the purchase of a homestead for 
the beneficiaries with moneys belonging to a testamentary trust fund, 
to require the testamentary trustee to give bond for the fund, or to pay 
it into court, nor to order his removal in default of such bond or pay- 
ment, when the bill makes no charges against him, and there is no 
proof of any misconduct on his part.—1b. 497. 


14. Guardian’s contract for board and education of ward; not chargeable on in- 


fant’s lands.—The board and education of minors, under a contract 
made by their guardian, who was also administrator of their deceased 
father, cannot be charged on their real estate, under a bill filed by the 
creditor, because the guardian has wasted all their personal estate, and 
he and his sureties are insolvent.—St: Joseph’s Academy v. Augustin & 
Wife, 493. 


15. Purchase by trustee at his own sale.—A purchase of lands by a trus- 


tee at his own sale, or by an administrator when he is not interested in 
the estate, is voidable at the option of the beneficiaries, seasonably 
expressed, although he acted with fairness, and made no profit; or they 
may treat the purchase as made tor their benefit, and claim any profit 
accruing on a subsequent re-sale.—James v. James, 525. 


Same.—It may be that, when an administrator has made an actual sale to 


a third person, in good faith, at an adequate price, and without collu- 
sion, and the sale has been completed and confirmed, leaving no duty 
resting on him inconsistent with his individual interest as a purchaser. 
he may purchase from his vendee, and hold the lands freed from any 
constructive trust in favor of the beneficiaries; but, where the vendee is 
his near relation, and only a short time intervenes between the sale and 
re-purchase, he must repel the presumption of indirection and evasion, 
arising from these facts, by clear and convincing evidence; and if he 
reports himself to the court as the purchaser at his own sale, and pro- 
cures a confirmation of the sale, and a conveyance to himself, he can not 
be heard to say, when the beneficiaries afterwards seek to enforce a trast 
on the lands in their favor, that another person was in fact the purchaser 
at his sale, and afterwards sold and conveyed to him.—/b. 525. 


Same: what delay bars equitable relief. --Long acquiescence on the part of 
y 1 4 8 ] 


the beneficiaries, in a purchase by a trustee at his own sale, if unex- 
plained, is a waiver ot the right to impeach it; and in determining what 
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TRUSTS, AND TRUSTEES—Continued. 


is reasonable diligence, or what is unreasonable delay, each case must 
necessarily be controlled by its own peculiar circumstances. Where the 
beneficiaries seek to enforce a constructive trust in the lands, claiming 
the benefit of a re-sale by the trustee at an increased price, no actual 
fraud being alleged, they must file their bill within six years after the 
re-sale, that being the statutory bar to a corresponding legal right and 
remedy (Rev. Code, § 2901); and if they were infants when the cause of 
action in their favor accrued (Ib. § 2910), they must file their bill within 
three years after attaining their majority,—J. 525. 


USURY. 


1. 


Who may plead.—Usury is a defense personal to the parties to the con- 
tract, or their legal representatives, and can not be set up by an assignee 
of the mortgagor, when seeking a redemption.—McGuire v. Van Pelt, 


344 


VARIANCE. See Evipencu, 61-67. 


VENDOR AND PURCHASER. 


1. 


i) 


3. 


ot 


When purchaser must pay for lands, notwithstanding defect in title —When a 
large tract of land is sold at a specified price peracre, for cash or its equiv- 
alent, the numbers and quantity of each parcel being described in the 
written contract and deed; with an express stipulation that, on a survey 
within a specified time, at the instance of either party, any mistake in 
the quantity or description of the land is to be corrected, and the pay- 
ment re-adjusted accordingly ; the purchaser can not be compelled to 
pay for a fractional lot, which was not mentioned in the contract or con- 
veyance, and to which the vendor shows no title, except a claim of pos- 
session long enough to perfect a title under the statute of limitations; 
but, if he actually received possession of the lot under the contract, and 
continues to hold it, he can not refuse to pay for it on account of the 
defective title.—Chapman v. Lee’s Adm’r, 616. 

Fender of deed, and abstract of title-—It is the duty of the purchaser to pre- 
pare a deed, and tender it to the vendor to be executed; and it is the 
duty of the vendor, when required, to furnish to the purchaser an ab- 
stract of the title. —Jb. 616. 

Whether contract is mortgage or executory sale.—Where a purchaser of lands, 
being unable to complete his payments, borrows money for that purpose 
from a third person, to whom he has the legal title conveyed by his 
vendor; giving his notes for the repayment of the money, and taking a 
bond for title on their payment, the relation between the parties is not 
that of mortgagee and mortgagor, but that of vendor and purchaser.— 
Micou v. Ashurst, 607. 

Vendor's remedies.—A vendor, like a mortgagee, after default, has three 
remedies, and may pursue them all concurrently ; and a court of equity 
will not, in the absence of some special equity, restrain him.— Jb. 607. 

When purchaser can not defend on account of incumbrance or defective title. 
A purchaser of lands, remaining in undisturbed possession, can not set 
up an incumbrance, or a defect in the title, in defense of a suit to sub- 
ject them to the payment of his notes for the purchase-money, when 
there is no allegation of fraud in the sale, and the vendor is not insol- 
vent.— Hughes v. Hatchett & Trimble, 539. 

Parties to bill to enforce vendor’s lien.—An executory parol contract for the 
sale of land is void under the statute of frauds (Rev. Code, § 1862), and 
confers no rights on the purchaser, when none of the purchase-money 
hes been paid; consequently, he is neither a necessary nor a proper 
party to a bill filed by his vendor, against a subsequent purchaser of 
my lands, to subject them to the payment of the purchase-money.— 

. 539. 
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VENDOR AND PURCHASER— Continued. 


7. Same; purchase of lands by executor.—An executor, acting in good faith 
and in the exercise of a sound discretion, may purchase lands at a judi- 
cial sale, in order to save a debt due to the estate; and in such case, the 
lands being regarded simply as personalty in his hands, the devisees or 
heirs are not necessary parties to a bill filed by him against a subse. 
quent purchaser, to subject them to the payment of the purchase. 
money.—Jb. 539. 

8. Payment of purchase-money to vendor's executor, in Confederate currency,— 
Where lands were sold on credit in July, 1861, and the purchaser paid 
the several notes, as they fell due during the war, to the vendor's exe. 
cutor, in good faith, in Confederate currency, the debt was thereby extin. 
guished ; and in the absence of fraud or collusion between the purchaser 
and the executor, the persons interested in the vendor's estate, whether 
as heirs, devisees, or creditors, can not assert a vendor’s lien on the 
land.—McQueen v. McQueen, 433. 

9. Who is purchaser for valuable consideration. —When a mortgage is given to 
secure a debt presently contracted, or contracted on the faith and promise 
that it should be given, the mortgagee is a bona fide purchaser for valu- 
able consideration, and, as such, is entitled to protection against equi- 
ties of which he had no notice.—Coleman v. Smith, 369. 

10. Same.—When a mortgage is given to secure the payment of a pre-existing 
debt, ‘the mortgagee can not claim protection against older equities, as 
a bona fide purchaser tor a valuable consideration.— Alexander v. Cald- 
well, 517. 


VENUE. 


1. Sufficiency of certified transeript, on change of venue.—On change of venue 
in a criminal case (Rev. Code, §§ 4209-11), it is not necessary that 
the clerk’s certificate to the transcript should be under his seal, private 
or Official ; nor is it any objection to the transcript, that it s made out 
and certified by him in the county to which the trial is removed.— 
Childs v. The State, 25. 

2. Proof of venue.—Where the bill of exceptions purports to set out ail the 
evidence adduced on the trial, but does not show that the venue was 
proved, the defendant may take advantage of the omission by a request 
for a general charge on the evidence. ‘This is now the established 
practice, and the court does not feel at liberty to depart from it in the 
case of a capital felony, though it would be inclined, if the question 
were new, to require that the attention of the primary court should be 
specially called to the omission.— S. C., 28. 

3. Charge ignoring venue.—A charge to the jury in a criminal case, which 
ignores the proof of venue, or withdraws it from the consideration of 
the jury, is erroneous.— Gooden v. The State, 178. 

4. Proof of venue after evidence has closed. —It is discretionary with the court 
below to permit a witness to be recalled, for the purpose of proving the 
venue, after the evidence has closed, and during the argument to the 
jury.—Pond v. The State, 196, 





VERDICT. See Cromvat Law, 154-56. 
WARRANT OF ARREST. 


1, Commencement of prosecution. —A warrant of arrest, issued and returned by 
a proper officer, is the commencement of a criminal prosecution (Rev. 
Code, § 3954) within the meaning of the statute of limitations.—Ross v. 
The State, 177. 

2. Form and sufficiency of.—A warrant issued by a justice of the peace, stat- 
ing in its caption the State and county, dated, signed by the justice with 
the addition of the letters ‘J. P.” to his name, directed ‘to any consta- 

ble of said county,” and commanding him to arrest and bring before 

the justice a certain person therein named, “to answer the criminal of- 
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WARRANT OF ARREST— Continued. 


fense of larceny,” is regular on its face (Rev. Code, §§ 3982, 2687), and 
justifies the constable in executing it.—Murphy v. The State, 252. 

3, When not functus officio.—A warrant of arrest does not become functus offi- 
cio, so soon as the defendant is arrested under it, and brought before 
the magistrate; if the defendant escapes from custody, he may be pur- 
sued by the constable, and re-arrested under the warrant, without any 
new process.— Jb. 252. 


WITNESS. 


1. Prior declarations of witness ; admissibility of, as corroboratory.—Declara- 
tions, verbal or written, made by a witness out of court, are not admis- 
sible in corroboration of his testimony on the trial.—Childs v. The 
State, 25. 

Competency of wife as witness for husband's co-defendant.—Where several 
defendants are jointly indicted and tried, the wife of one of them is not 
a competent witness for the others.—Jb. 25. 

W hen witness may testify to character.—A person who says that he knows 
the character of a witness, ‘‘but never heard his character discussed,” is 
competent to testify in reference to it.—S. C, 28. 

Same.—A witness may be competent to testify as to the character of a per- 
sop in the neighborhood in which he lives, although he has never heard 
it discussed; but, if he says he ‘‘does not know his general reputation 
in the neighborhood,” although he has known him all his life, he is not 
competent to testify as to his character.— Hadley v. The State, 31. 

Proor of fierce character or temper of dog.—The rule applicable to the proof 
of general character, does not extend to proof of the fierce temper or 
disposition of a dog; a witness may testify, from his own knowledge and 
observation, that a dog is fierce, and inclined to bite, although his fierce- 
ness may not have become notorious, or generaily known in the neigh- 
borhood.— Mattison v. The State, 224. 

. Leading questions to witness ; what is revisable.—In the examination of wit- 
nesses, the form and manner of interrogating them must be left, ina 
great degree, to the discretion of the presiding judge; and the allowance 
by him of a leading question is not revisable on error.—Hinds v. The 
State, 145. 

. Form of question and answer, as to state of feeling between witness and ac- 
cused.—On a trial for arson, the prosecutor may be asked, ‘what was 
the state of feeling between you and the accused at the time of the burn- 
ing; and he may answer, *‘that it was not good.” There is nothing ob- 
jectionable in the form of either the question or the answer.—Jb. 146. 

Proof of confession, or conversation, by witness who remembers part only.— 
When a witness, testifying to a conversation or confession, admits that 
he can not recoHNect all that was said at the time, this is no reason for 
rejecting his testimony entirely.— Pond v. The State, 196. 

. Disqualification of witness on ground of infamy.—At common law, a person 
was rendered incompetent to testify as a witness, by a conviction and 
sentence for arson; but, if the common-law rule prevails here, a person 
is not brought within it, who is only shown to have been convicted of 
the statutory offense of ‘arson in the third degree” (Rev. Code, § 3699), 
which might not be arson at common law.—Harrison v. The State, 239. 

To what witness may testify.—-A witness, well acquainted with the habits 
of the person to whom liquor was sold by the defendant, may testify that 
he is a man ‘‘of intemperate habits,” but not that he is ‘of known intem- 
perate habits.” (Overruling Stanley & Elliot v. The State, 26 Ala. 26.) 

11. Same.—-A witness, testifying as to the destruction of a stexmboat and her 
cargo by fire, may state that ‘‘all the cotton under the boiler-deck was 
protected from the weather, and from sparks;” when the context shows 
that the word protected was used as the synonym of covered, the expres- 
sion is not the statement of an opinion or inference. — Grey's Executor v. 
Mobile Tr. Company, 387. 

12. Charge as to credibility of witness impeached or contradicted.—A charge asked 
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WITNESS— Continued. 


in a criminal case, in these words: ‘The testimony of a witness for th 
prosecution, who is shown to be unworthy of credit, is not sufficient ¢ 
justify a conviction, without corroborating evidence; and such corrobg, 
rating evidence, to avail anything, must bea fact tending to show the 
guilt of the detendant,”—asserts a correct legal proposition.—Portep 4 
1 he State, 95. 4 
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